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CANONS CONCERNING THE AUTHORITY OF 
PATRIARCHS OVER THE FAITHFUL OF THEIR 

OWN RITE WHO LIVE OUTSIDE THE LIMITS OF 
PATRIARCAL TERRITORY * 

The evident limitations imposed on a modest report such as this, do 
not permit to go into every detail of the complex questions, concerning this 
topic, raised by recent authors; and these are often at odds with one 
another.1 Their writings do not exhaust every aspect of the issues involved. 
They are rather points of departure, and not finalized solutions. 

The scope of this report is to outline the principal conclusions of the 
study-group that is preparing the canons on the "Territory of Patriarchal 
Churches and the Authority of Patriarchs Outside These Territories." These 
canons have evolved from a long, arduous, profound and careful exam-
mination of the vast material at the disposition of the Commission. For 
this reason they appear to be solidly founded, at least for the present. The 
fact remains, nevertheless, that we are dealing with a provisional text, subject 
to further modifications. Hence, all possible suggestions that might be 
offered by this august assembly will be more than welcome. Such comments 
and suggestions will be brought to the attention of all those involved in the 
preparations of the schemata, whose sole objective, as is ours, is the good 
of souls, which is the raison d'être of the Church and Her legislation. 

The issue at hand can be described briefly in the following terms: 
"utrum iurisdictio patriarcharum orientalium ex territoriali in personalem 
mutanda est ita ut ad omnes fideles proprii ritus ubicumque terrarum com-
morantes extendatur?" Apart from the substitution of the term pot es tas 
regiminis for jurisdictio this formula does not appear to -be an adequate 
presentation of the issue involved. As a matter of fact, the potestas regiminis 
is always applied to persons, and as such is always "personal". Vatican I I 
describes the diocese as "that portion of the people of God which is entrusted 
to a bishop to be guided by him" (Christus Dominus, 11). Territory, on 

* Report presented to the Spring Conference of the Canon Law Society of Great Britain 
on May 18th, 1978. 

1 P. Duprey, "La structure synodale de l'Eglise dans la théologie orientale" Troche Orient 
Chrétien, 20 (1970) 123-145, esp. pp. 128 and 144-145; P. Rai, "Eglise locale et Eglise Rite", 
Proche Orient Chrétien, 21 (1970) 280-288; C. Pujol, "De extensione iurisdictionis ecclesiarum 
particularium orientalium", Periodica de re morali, litúrgica, canónica, 65 (1976) 509-528; 
J. Rezác, "Sur l'extension du pouvoir des Patriarches et, en general des Eglises orientales sur 
les fidèles de leur rite" Concilium, 48 (1969) 103-114; G. Nedungatt, "La giurisdizione delle 
Chiese particolari", Unitas, 31 (1976 )180-198, 261-285. 
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the other hand, does not constitute a diocese as such, but is merely one 
of the diverse ways in which to determine a "portion of the people of God." 
Nonetheless, of all the other determining elements of such a "portion," 
throughout the Church's history, territory has been the most commonly 
used. It should be noted, however, that, solely the potestas iudicialis and 
the potestas legislativa are strictly "territorial" in CIC c. 201, while the 
potestas voluntaria may be exercised also over "subjects absent from the 
territory." 

From what has been said, it is clear that no "jurisdiction" is completely 
"personal," except that of the Supreme Pontiff. One might speak of 
"territorial law," but it is difficult to apply the term "territorial" to that of 
"authority." Considered in these terms it becomes evident that the issue 
is not adequately defined. Further distinctions and determining factors 
must be brought into play. If the authority of bishops, which is of "divine 
law," is not in every aspect "personal," it will help to determine more 
precisely the "personal" or "territorial" aspects of the authority of Oriental 
patriarchs in the Catholic Church. This is certainly a most ancient and 
venerable institution, but, it must be remembered, of "ecclesiastical" origin. 
Perhaps the issue could be expressed more appropriately in the following 
terms: "utrum potestas Patriarcharum Orientalium in fideles proprii ritus 
extra territorium Ecclesiae, cui ipsi praesunt, commorantes eadem sit oporteat 
ac ilia quam exercent in fideles proprii ritus intra hoc territorium?" 

CHAPTER I : CANONS OF THE FIRST MILLENNIUM 

There is little doubt about the absolute character of the principle of 
"territoriality" affirmed in the ancient canons, which always circumscribed 
the ambit of authority of bishops and patriarchs. It is not out of place 
to underline that it was this principle, applied by supreme authority of the 
Church to all particular churches, that maintained for centuries the necessary 
order and discipline in the Church Universal. 

The sixth canon of the Council of Nicea (325) mentions the existence of 
patriarchal territory (without using the word "patriarch," which came into 
use only in the fifth century). 

This canon attributes to the Alexandrian Bishop supra-episcopal authority 
within the limits of the civil diocese of Augustana (Egypt), which in those 
times meant all of Egypt, Libya and Pentapolis. The canon likewise con-
firms similar authority of the Bishop of Antioch in the Roman civil diocese 
of the Orient, and of the metropolitans in other provinces, in rather ambiguous 
terms (EV TGCU; aXkaic; inctpxLai^), probably referring to the Roman civil 
dioceses of Thrace, Pontus and Asia.2 

2 Note that the Eastern Roman Empire at that time was divided into two Prefectures: 
Illyricum and Oriens. The former Prefecture was subdivided into two dioceses, Macedonia and 
Dacia; the latter into five dioceses, one of which retained the name "Orient", thus creating a 
certain confusion in terms: Pontus, Asia, Thracia, Oriens, and Egypt. 
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Notwithstanding canon 6 of Nicea I, not all went well in the Church 
as regards the observance of the imposed limits of this canon. Fifty-six 
years later, the Council of Constantinople I (381), had to repeat (can. 2) 
the decrees of Nicea, using a more emphatic language such as "by no means, 
not at all" (nequaquam), "only" (solum; solummodo), "in measure to, only, 
just" (tantum, ea tantum, tantummodo). This was necessary to prevent the 
exercise of episcopal authority beyond the established territorial limits. Here 
follows the text of canon from the Latin version of Dionisius Exiguus: 3 

"Qui sunt super diocesin episcopi, nequaquam ad ecclesias, quae sunt extra terminos 
sibi praefixos, accedant nec eas hac praesumptione confundant, sed iuxta canones alexan-
drinus antistes quae sunt in Aegypto regat solummodo. Et orientis episcopi orientem 
tantum gubernent servatis privilegiis, quae nicaenis canonibus ecclesiae Anthiocenae 
tributa sunt. Asianae quoque dioceseos episcopi ea solum quae sunt in diocesi Asiana 
dispensent, necnon et Ponti Episcopi ea tantum quae sunt in Ponto, et Thraciarum, 
quae in Thraciis sunt, gubernent. Non vocati autem episcopi ultra suam diocesim non 
accedant propter ordinationes faciendas vel propter alias dispensationes ecclesiasticas, 
servata vero quae scripta est de gubernationibus regula manifestum est, quod ilia, quae 
sunt per unamquamque provinciam, provinciae synodus dispenset, sicut niceno constat 
esse decretum concilio. Ecclesias autem dei in barbaricis gentibus constitutas gubernari 
convenit iuxta consuetudinem quae est patribus instituta". 

In this canon is evident that dioceses are taken in the sense of the 
civil divisions of the Roman Empire. These were vast territories, each of 
which contained many "dioceses" in the ecclesiastical sense,4 all united under 
an archbishop. 

The juridical figure of the archbishop coincides with that of a "patriarch," 
who presides at the synod (which, in its turn, also resembles the "patriarchal 
synod.") The "patriarch" and bishops gubernant, regunt, dispensant exclu-
sively in the territory assigned to them by a superior authority, which in so 
far as the "patriarchs" are concerned in this canon, is an Ecumenical Council. 
These synods of bishops must observe the rules of government established 
at Nicea, that is, attend solely to the affairs of their own province. In other 
words, the synod may enact laws and decrees, exercise its judicial authority 
exclusively within the territorial limits of its province; and this, says the 
Council, is evident (manifestum) and hence beyond all discussion. 

As to the churches in missionary territories, which the canon defines 
as "ecclesiae in barbaricis gentibus," it must be noted that these were 
established outside the confines of the Roman Empire. They were "to be 
governed according to the customs established by the Fathers," which meant 
that they dependend usually on the "Mother Church."5 Under this aspect, 

3 Cited from Fontes (Codif. Can. Orient.), Series I, Vol. IX, fasc. I, pars. I. 
4 Consult K. Pieper, Atlas orbis Christiani antiqui, (Coloniae, 1931). 
5 Cf. H. Grotz, Die Hauptkirchen des Orients, Orientdia Christiana Analecta 169 (Roma, 

1964), pp. 35-51; the author very finely points out not a few difficulties about the concept 
of the "Mother Church", and concludes as follows: "Es ergibt, dass die Verdienste, die die 
Hauptkirchen bei der Verbreitung des Glaubens über ihre Stadt hinaus erwarben, sehr wohl 
zur Erlangung ihres Vorrangs beigetragen haben mögen. Doch der ausschlagende Grund für 
diesen Vorrang war die Missionstätigkeit nicht". 
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the limits between patriarchates were more clearly defined in respect of 
other established ecclesiastical territories of the Empire, yet flexible in rela-
tion to boundaries with the "uncivilized peoples" (barbaricae gentes). Thus 
Alexandria did not consider itself limited to the south; Ethiopia was its 
territory. Similarly, in the fifth century, Constantinople considered all lands 
to the north as her own. Antioch did the same with regard to all lands 
to the East. 

Some authors affirm that canon 2 of the Second Ecumenical Council 
was soon neglected and disregarded because of the theological disputes, which 
supposedly multiplied jurisdictions within the same territory.6 But it is 
necessary here to distinguish between Churches "in communion" and Churches 
in "schism." Schismatic Churches were considered "non-Churches," that 
is, juridically inexistent; while in those patriarchates which were in "com-
munion" the canon was observed most strictly and any interference what-
soever in another's territory was viewed as anticanonical. 

Canon 8 of the Council of Ephesus (431), assured autonomy to the 
Church at Cyprus, although it belonged (as did Jerusalem) to the Roman 
civil diocese of the Orient that is to the ecclesiastical jurisdiction of Antioch. 
The canon once again reinforces the principle of strict "territoriality" in 
the following words: 

"Istud etiam in aliis dioecesibus et in omnibus provinciis servetur, ut nullus pie-
tissimorum episcoporum aliam provinciam quae non antea et ab initio fuit suae (oux 
ouffav &VW0EV xal Apxi? TTJV aunou...) sub suam vel saltern eorum qui sibi 
praesunt manum trahat; sed si quis apprehenderit et in suam fecerit, earn restituat, ut 
ne patrum canones praetereantur neque sub sacerdotii praetextu mundanae potestatis 
fastum subintroducat". 

The Council of Chalcedon (451), in the much discussed canon 28, attri-
buted the second place of honour (after that of Rome) to the See of Con-
stantinople. At the same time, it limited the "patriarchal territory" of 
Constantinople to the Roman civil dioceses of Pontus, Asia and Thracia, 
and to those episcopal sees in barbaricis, which, according to general opinion, 
signifies the bishoprics in the Balkans. 

The circumscription of this territory was determined by the right to 
consecrate metropolitans in the aforesaid Roman civil dioceses and bishops 
in barbaricis (territories). The right to consecrate bishops meant juridical 
dependence of these bishops on the patriarch of Constantinople. 

In the ancient canons 7 and other various juridical sources other pre-

6 In Egypt two hierarchies existed which mutally excluded one another from 457 onwards: 
the hierarchy faithful to Constantinople, and that known as Anti-Chalcedonian, although both 
used the same rite (Alexandrian). Only from the thirteenth century on did they further separate, 
the Anti-Chalcedonians retaining the Alexandrian rite, while those faithful to Constantinople 
(Melkites) definitively assuming the Byzantine rite. Cf. Oriente Cattolico, p. 93. 

7 For example, among the canons of the Holy Apostles the following can be cited: c. 14 
("a bishop may not take on another's parish and neglect his own"); c. 34 (a bishop must look 
to "only his own, and be competent in guiding those parishes and villages subject to him"); 
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scriptions may be found which prohibit a bishop from mixing in the affairs 
of another. In this short paper it is sufficient to mention the canons of the 
Ecumenical Councils. One could expect the rule of strict territoriality 
to have its exceptions: and these merit an accurate and scientifically rigorous 
scrutiny, free of all prejudices which would preclude either the one or the 
other position. 

One exception mentioned by almost all authors is canon 39 of the 
Quini-Sext Council (in Trullo, 691-692).8 P. Rai, for instance, writes that 
this canon established that the Cypriot faithful driven from their island by 
barbarians and settled on the Hellespont, should continue to depend on 
their bishop of Constantia, who had been given the see of New Justinia-
nopolis with all the rights and privileges that he had in the former see on 
Cyprus.9 

In 688 a good number of Cypriots moved to the Hellespont around 
Cyzicus at the persuasion of the Emperor Justinian I I Rhinotmeta, to avoid 
domination by the Arabs who had occupied Cyprus. The Archbishopric of 
Cyprus was transferred to a city constructed by the emperor and named by 
him New Justinianopolis. The transfer of the see implied a transfer of 
the rights of jurisdiction that the city of Constantia, the capital city of Cyprus, 
had enjoyed (can. 39 reads "ut nova Justinianopolis Constantianae civitatis 
ius obtineat.") 

This transfer of rights involved withdrawing the entire province of the 
Hellespont from the jurisdiction of the patriarch of Constantinople and 
conceding all the rights of authority in this area to the bishop of New 
Justinianopolis. Only this latter could consecrate bishops in the Hellespont, 
even of the non-Cypriots, including those of Cyzicus. The Council at Trullo, 
convened three years later, confirmed this in its thirty-ninth canon. Byzantine 
canonists 10 took this matter up in their commentaries. According to them 
the bishop of Cyprus obtained jurisdiction not merely over his emigrated 
Cypriots, but over the entire province of Hellespont, which was removed 

c. 35 ("a bishop may not dare to perform ordinations outside the limits of his own territory, 
neither in cities nor villages not subject to him in any way"). 

8 That the Council in Trullo be considered ecumenical has been magisterially demonstrated 
in a work by I. V. Laurent, "L'oeuvre canonique du concile in Trullo (691-692): Source 
primaire du droit de l'Eglise Orientale", Revue des Etudes byzantines 23 (1965), 7-41. 

9 P. Rai, "Eglise locale et Eglise-rite", Proche Orient Chrétien 21 (1971) p. 280. 
10 Let it suffice to quote, aside from the article of Janin ("Chypre", Dictionnaire d'Hist. 

et de Géogr. Eccl. XII, col. 796), the following texts of the Byzantine canonists in their 
commentaries on c. 39 of Trullo (taken from G. Beveregius, Synodicon (Oxonii, 1762), vol. I): 
Balsamon asserts that the archbishop of Cyprus had "iura Constantinopolis in Hellesponto" 
and then asks: "quaeritur ergo quomodo hoc fiat?". 

Zonaras writes "et quaemadmodum Constantinopolitanae sedi Asiana provincia, Pontica, 
Thraciaque subiectae, sic Hellespontica Iustinianopolitanae adiudicata et in Episcopum Cy-
zicenum auctoritas (nam ipsa quoque Cyzicus in Hellesponto est) eiusdemque renuntiandi 
facultas permissa. Hoc autem de Cyzico decretum utrum in usu fuit haud facile dixerim, 
nunc quidem hoc decretum, quod ad Cyzicem electionem attinet, negligi constat, sed neque 
in. Hellesponti regiones urbesque ulla hoc tempore Cypri episcopi est potestas". Aristenus 
expresses it thus: "Postquam autem Cyprus a gentilibus manibus liberata fuit quae in Hel-
lesponto erunt metropoles ad thronum Constantinopolitanam redierunt". 
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from the jurisdiction of Constantinople and placed under that of the see 
of New Justinianopolis. This involved a change (complete transfer) of 
territorial limits of an autocephalous church, in strict observance of the 
rule, and did not signify "a concession of authority over the respective 
faithful outside the territory of that Church." From what has been said, 
there is no doubt that in order to change the limits of the territory of an 
autocephalous Church the decision of a Superior authority was needed. Let 
it be added that in this instance one can hardly speak of an exception, but 
rather of the rule: that is the observance of the principle of territorial 
jurisdiction itself. The exile of the Cypriots lasted only seven years, and 
it is difficult to ascertain the effects of canon 39 of Trullo in its application 
beyond the limits of that immediate historical situation. 

With regard to the patriarchate of Antioch, three instances are known 
of its authority over faithful "outside" its own patriarchal territory: the 
"Catholicosates" of Georgia, of Romagyris (Nisabur the capital of Khorasan), 
and of Irenopolis (Baghdad). Little can be found in the authors about these 
three cases, yet it is sufficient observe that even in these instances we 
can hardly speak of a jurisdiction "outside" of the patriarchal territory. 
Perhaps even the contrary may be true in this case. The scholarly work 
of C. Korolevsky, "Antioche," in the Dictionnaire d'Histoire et Géographie 
Ecclesiastique, I I I , suggests such a conclusion. 

Korolevsky is explicit in his description of the territory of Antioch 
at the time of the Council of Nicea as extending "from the Taurus Moun-
tains in the north to the frontiers of Egypt." It should be noted that 
Egypt together with Cyprus and the Mediterranean Sea were the western 
limits of this "patriarchate." "To the south and east no other borders 
were known except for the very limits of the extension of Christianity itself" 
(col. 579). The territory of Antioch is also described in clear terms in 
the list of dioceses of patriarch Anastasius I (559-570 and 591-593), which, 
according to Korolevsky, comprised "apart from the Catholicosate of Geor-
gia (not mentioned in the later recension of the listing) and together with 
those of Irenopolis-Baghdad and Romagyris-Nisabur" (col. 581) twelve metro-
politana tes, each with several dioceses. All are enumerated in the list 
completed by Korolevsky with a map, in which Georgia is included among 
the missionary lands evangelized by Antioch. Although it is true that 
Georgia acquired complete autonomy in the years 744-747, yet its catho-
licos was obliged to commemorate the patriarch of Antioch in the Divine 
Liturgy, as well as to send an annual tribute, until this was ceded by 
patriarch John I I I to his colleague in Jerusalem. 

Seleucia-Ctesiphon was also considered by Antioch to be its mission 
territory. Even though Seleucia proclaimed itself totally independent in 
the first half of the fifth century (becoming Nestorian around the year 498), 
it seems that Antioch continued to consider it as its territory. Korolevsky 
speaks of a "restoring" (and not "founding") of the ancient Catholicosate 
under patriarch Elias 1 in 912/13, claiming that "Elias tried to re-establish 
the ancient Catholicosate of Seleucia-Ctesiphon for the Melkites » (col. 602). 
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Elsewhere he adds: "Among the ancient dependencies of Antioch, the 
Catholicosate of Seleucia-Ctesiphon was restored under Patriarch Elias I... 
with the title of Irenopolis, which is the Greek rendering of the Arab sur-
name of Baghdad, Madinat al Salam; but its jurisdiction was confined to 
Greek and Melkite merchants who frequented the capital of the caliphs. 
He had no more significance than a patriarchal vicar today..." (col. 612). 
Events did not proceed smoothly; in fact this move was immediately con-
tested. Korolevsky notes that Elias "sent a titular by the name of John, 
but the Nestorian catholicos Abraham obtained an order from the caliph 
which permanently forbade the establishment of his residence there, kno-
wing that in Bagdad there could reside only one catholicos, the Nestorian" 
(col. 602). 

As to the Catholicosate of Romagyris, Korolevsky affirms that "as 
much can be said" (col. 612) about it as about Irenopolis. The name of 
Romagyris "contains the name of the Greek quarter ('Pwiiayupu; = ager 
romanorum) of Nisabur, capital of Khorasan," which is in Persia. It too 
was considered a territory of early evangelization of Antioch. Little is 
known of this Catholicosate. From the letter of patriarch Peter I I I of 
Antioch to the Latin patriarch of Grado (Venice), published in Patrología 
Graeca 120, col. 760-761, it appears that Antiochene patriarch considered 
this region as his patriarchal territory. In fact, in order to convince the 
patriarch of Grado not to use for himself the title of patriarch, the patriarch 
of Antioch writes: 

"Reputa namque, quanto regione tua maior sit Bulgaria; quanto iterum hr.c amplior 
Babylon magna et Romagyris, sive Chorosan, necnon reliquae Orientis provinciae ad 
quas a nobis mittuntur Archiepiscopi et Catholici, qui ordinant in illis partibus metro-
politanos quibus subsunt multi episcopi: attamen nullus eorum umquam appellatus est 
patriarcha". 

As for the word Romagyris itself, we find another text quoted in the 
same letter. This text is taken from the work of Nilus Doxopatrius "De 
quinqué thronis Patriarchalibus:" 

"Antiochenus obtinuit omnem Asiam, et Orientem ipsamque Indiam: ubi ad prae-
sens usque tempus, catholicum ordinans mittit, vocatum Romagyreos: ipsam quoque 
Persiam, adhucque ipsam Babylonem, quae nunc appellatur Bagda. Nam et illus mit-
tebat Antiochenus catholicum ad Irenopolim, Irenopolitanum dictum". 

In summary, the Church of Antioch regarded Georgia, Irenopolis (Bagh-
dad), and Romagyris (Persia), as her own territory in the same way that 
the Church of Alexandria considered Ethiopia as its own territory; and 
the Church of Constantinople, the territories in the Balkans and all the lands 
to the north. That the island of Cyrpus and territories of the Patriarchate 
of Jerusalem were taken from her jurisdiction was accepted by Antioch 
because this had been decided by the superior authority of an ecumenical 
council. But Antioch would not accept such changes least of all in cases 
where autonomy was unilaterally proclaimed, and especially if this was done 
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by the Churches considered schismatic or heretic. These were considered 
as juridically inexistent.11 

We can assert with some certainty that the traditional principle of 
strict territoriality and the uniform authority of a bishop within his own 
territory were observed until the beginning of the thirteenth century almost 
without exceptions and that these at any rate confirm the rule reiterated 
at the Fourth Lateran Council (1215) in canon 9: "Prohibemus autem, ne 
una eademque civitas sive diocesis diversos pontifices habeat, tamquam unum 
caput diversa capita, quasi monstrum." 

Pope Gregory IX abandoned this principle shortly after the Fourth 
Lateran Council. In 1239 he conceded complete indipendence to the Catho-
lic Armenian patriarch from the patriarch of Antioch (Latin at that time).12 

Departure from this principle is even more evident in Pope Inno-
cent IV, who admitted along with a Latin hierarchy in the territory of 
Antioch a Greek-Melkite patriarch (in 1247) as well as an oriental hierarchy 
on the island of Cyprus (in 1250) that was directly dependent upon Rome.13 

This does not mean that the "principle" of "territoriality" was abandoned 
when dealing with the limits of dioceses or patriarchates and archbishoprics. 
This principle remained intact. Providing for the existence of two autho-
rities in the same territory a new ulterior criterion was needed by which 
"a portion of God's people" entrusted to a bishop could be determined. 
This criterion was found in the word ritus. Thus, "the portion" was 
defined not once, but twice. 

From what has been said so far (and this is the conclusion of a 
special "minor ad hoc committee" of the Commission), the ancient canons 
and the actual practice maintained until Lateran IV provide no precedences 
to justify the usage introduced shortly after Lateran IV, of duplication and 
multiplication of hierachies within the same territory each directly depen-
dent on Rome. From the known exceptions to the principle of "territo-
riality" it would be difficult to vindicate any right of an Oriental patriarch 
to institute a hierarchy for faithful living outside the territory of the Church 

11 This point is put across most convincingly in the work of W. de Vries, Rom und 
die Patriarchate des Ostens, Freiburg-Munich, 1963. 

12 Pontes, Series III, vol. Ill: documents 241-244 reiterate the subjection of the 
Armenians to the patriarch of Antioch, insisting on the observance of canon 9 of the Lateran 
Council IV. Document n. 254, dated 1 March 1239, on the other hand affirms the right of 
the Armenian catholicos to "consuetudines... a tempore recordationis beati Silvestri Papae 
praedecessoris nostri et Sancti Gregorii". These words were understood in the sense of 
complete independence of the Armenian Catholicos from all with the exception of the Pope 
of Rome. 

13 Pontes, Series III, vol. IV, tomus I, doc. 39, dated 7 August 1247, for Antioch; Ibid., 
doc. 74, dated 21 July 1250, regarding Cyprus: this decision was left to the discretion of 
the Apostolic Legate. The Oriental Archbishop of Cyprus requested "concedi turn sibi, quam 
eisdem episcopis eorumque successoribus in Ecclesiae Romanae et oboedientia permanentibus, 
ne Praelatorum latinorum iurisdictioni subiaceant, sed in subiectionem Sedis Apostolicae pari 
cum illis gaudeant privilegio libertatis". Cf. W. de Vries, "Innocenz IV (1243-1254) und 
der christliche Osten", Ostkirchlichen Studien 13 (1963), 125-126. 
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over which he presides. Though exceptions do exist,14 they require further 
study and a scientific elucidation. Every thing considered, the ancient prin-
ciple that exceptions confirm the rule still stands. 

CHAPTER II : THE SITUATION 
OF THE BYZANTINE ORTHODOX CHURCHES TODAY 

AND THE POSITION OF THE ECUMENICAL PATRIARCH 

All Byzantine Orthodox Churches acknowledge the sacred canons enu-
merated in the second canon of the Council in Trullo. Altogether, there 
are over 700 canons which constitute the fundamental common Code of 
the Byzantine Churches,15 all of which, in the view of the Orthodox, are 
in force until a new Ecumenical Council abrogates them. In observance 
of these ancient canons, each Orthodox Church has a well-defined territory, 

14 As to the Monophysite and Nestorian Churches, some assert that they did not respect 
the principle of "territoriality", but rather "just followed the flock". It must be noted, that: 
(1) no Church felt itself obliged to recognize the boundaries of any Christian community 
which was considered schismatic or heretical: heretical and schismatic Churches were considered 
as non-entities: (2) 'Mother Churches', until they gave their explicit consent, ignored all 
unilateral declarations of local autonomy, and always continued to view such territories as 
remaining in their care; (3) all Churches, when establishing dioceses and metropolitanates, 
delimited their own territories, in respect to the principle of "territoriality", with the interests 
of their own faithful in mind. 

For background one could consult: O. Meinardus, "The Nestorians in Egypt", Oriens 
Christians 51 (1967) 11-122; O. Meinardus, "A Note on the Nestorians in Egypt", ibid., 
123-29; J. M. Fiey, "Coptes et Syriaques, Contacts et Echanges", Studia Orientalia Christiana: 
Collectanea 15 (1972/73), 297-365; J. S. Assemani "Nestoriani in Mesopotamia, Armenia, 
Syria, Palestina et Cypro", Bibliotheca Orientáis Clementino Vaticana I I I /2 , pp. 428-34; 
F. Dvornik, 'National Churches and Church Universal, Westminister (no date). 

The fact that Caesarea in Cappadocia evangelized Armenia makes it understandable that 
Armenia was considered its territory, even after the proclamation of autonomy. Caesarea 
continued establishing dioceses for Greeks, as that of Theodosiopolis (Dvornik, p. 14). The 
same was done by the Nestorian Church for that part of Armenia which belonged to the 
Persian Empire because, as Dvornik affirms (ibid.), "Armenia figured, in 420, among the 
countries over which the Katholicos (of Seleucia) exercised his jurisdiction and bishops of 
Armenia attended the Persian Synods of 424 and 486". Under the rule of the Abbasids, "the 
Nestorian Catholicos, who had the right of residence in Bagdad, was the recognised official 
head of all Christians in the Empire" (Meinardus, p. 116). He considered himself responsible 
in all territories conquered by the Abbasids, and wherever he could, he sent bishops to his 
faithful: the Nestorian dioceses of Syria, Egypt, Jerusalem are all dated from this "Golden 
Age" of the Abbasid Empire. It is certain though that the Persian Church adopted "the Church 
organisation as it had grown up in Roman Christianity, complete with patriarchs, metropolitans 
and bishops, ruling from definite sees over carefully delimited dioceses as the necessary fra-
mework to carry on its mission" (Dvornik, p. 11, referring to the "Mission to the East"). 

As far as the authority of the Nestorian Catholicos in Cyprus is concerned the subject 
remains obscure and what is known belongs to the second millennium. Assemani writes: 
"In Cypro Insula, postquam haec in latinorum potestatem devenit, Nestoriani plurimi domi-
cilium fixere". It seems that a few Papal documents refer to these "Nestorians" as "Syrians". 
Assemani wonders at this point: "an vero Syrorum nomen Nestorianos designet, vel Jacobitas, 
vel Maronitas non liquet" (p. 432). 

15 Let it be noted in passing that the "Single Code" to which so much objection is made 
today, as though contrary to the sui iuris sovereignity of each autonomous Church, has always 
existed and has been observed by all Orthodox Churches. 
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determined, in general, by national boundaries, and none dares to exercise 
its authority over the territory of another. This categorically excludes 
certain affirmations heard now and then, as for example, that the patriarch 
of Constantinople exercises his jurisdiction over the entire world. No 
Orthodox patriarch pretends to have the right to establish his own hierarchy, 
dependent on himself, over the emigrants of his own Church who live in 
the territory of another autocephalous Church, notwithstanding the excep-
tions in which, it may be supposed, a previous consent of the local authority 
has been obtained.16 This is a very important point for consideration, 
although perhaps not the determining factor, for those Catholics who would 
wish to have Oriental hierarchies established by the Oriental Churches 
themselves in places where the population is almost exclusively of the Latin 
rite, and that, for "ecumenical motives," claiming to be more in tune with 
the "orthodox practice." 

The discussion about the "diaspora," that is about those territories 
outside the limits of the autocephalous Churches assumes a different guise. 
Here, the polemics among the Orthodox are rather lively, especially between 
Constantinople and the Church of Russia.17 In actual pratice, the autoce-
phalous Churches, do not follow the position of the Ecumenical Patriar-
chate. They organize their groups of faithful in the diaspora in such a 
way that they remain dependent upon the Church of their origin. 18 The 
multiplication of jurisdictions has become so rampant, that some authors 
already speak of a "principle of personal jurisdiction derived from the law 
of usage" ("das gewohnheitsrechtlich entstandene Personalitätsprinzip") 
which has been formed "praeter und contra legem." This custom permits, 
that various communities, and even bishoprics, be organized on the selfsame 
territory, each under the jurisdiction of an autocephalous Church which has 
its territory in entirely different political entities. "An extreme case is that 
of New York, where at this time up to twelve different jurisdictions terri-
torially crisscross one another." " 

The Ecumenical Patriarchate of Constantinople defines the limits of its 
territorial jurisdiction, according to R. Potz (ibidem) by the following 
principles : 

16 Cf. R. Potz, Patriach und Synode in Konstantinopel, Wien, 1970, p. 116 where he 
enumerates two Serbian dioceses on Hungarian and Rumanian territory, as well as several 
Bulgarian parishes. 

17 See for example, S. Troicki, "Buden vmeste borot'sja s opasnostjo", Zurnal Moskovskoj 
Patriarchii, n. 2, Moscow, 1950, pp. 36-51. 

18 In general, even for those "emigrants" in diaspora it is averred that they depend on 
the "Mother-Church". Yet, to apply this term to a Church from which the emigrants come is 
improper. Those who emigrate from the territory of their own Church, into the territory of 
another Church which is already established, can hardly be termed "diaspora" and their original 
Church can hardly be named "Mother-Church". Actually the "Mother-Church" is the 
Church that gave origin to another Church, not to the "diaspora". It would be better to term 
it in words such as the "Church of origin" or in some other similar fashion. 

19 R. Potz, Patriarch und Synode in Konstantinopel, Kirche und Recht, 10; Wien, 1970, 
113-121. 
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(1) the principle of territoriality as in canon 28 of Chalcedon (a canon not recognized 
by Rome): that is including the provinces of Pontus, Asia, and Thracia; 

(2) the same canon in regard to barbaricae regiones; in virtue of this Constantinople 
claimed jurisdiction over the Balkan region and of Romania; 

(3) the principle by which the Mother-Church has jurisdiction over regions christianized 
by Her; by this principle, Constantinople, for example, exercised jurisdiction over 
Russia for many centuries; 

(4) the principle that Constantinople, after the schism of 1054, succeeded to Rome in 
the exercise of jurisdiction, practically over the entire world, except for those 
territories bound by civil borders of autocephalous Orthodox Churches which have 
been officially recognized as such. 

As mentioned above, points 3 and 4 are much contested by the other 
Orthodox Churches, and are not respected by them in actual practice (point 
2 is covered by the recognition of National Churches in Balkans). The 
situation created among Orthodox by multiplying jurisdictions in the "dia-
spora" is accepted by the Ecumenical Patriarchate only in virtue of "extreme 
economy" ("extrême économie,") and only provisorily. It is hoped that 
the matter will be decided in the planned Great Panorthodox Concil, as 
expressed in an official statement on 24 June 1970, sent by His Holiness 
Athenagors I to the patriarch of Moscow. Patriarch Athenagoras writes: 

"From the very first decades of this century, Orthodox from almost all countries 
where they can be found have massively emigrated to the New World, forming thus the 
actually existing ecclesiastical jurisdictions in America. This entails a new phenomenon 
in the history of the Orthodox Church, a new form of Diaspora, an extraordinary and 
irregular situation, because it permits the coexistence of several metropolitanates on the 
same territory, at times operating under the same title of ecclesiastical jurisdiction for 
ethnic groups. This is in conflict with the explicit ordinances of the canons, as in the 
twelfth canon of the Fourth Ecumenical Council at Chalcedon, which prescribes that 
'two metropolitans shall not be in the same dioceses'. 

Even though this situation is opposed to the fundamental dogmatic principle of 
orthodox ecclesiology, according to which our ecclesiastical organization has as its base 
the unity of all the faithful living in the same place as one ecclesial entity, having at 
its head solely one bishop, by whom the unity of the new people of God is reinforced, 
where 'there is neither Greek, nor Jew... but Christ is all and in all' (Col. 3, 11): that 
this situation is in violation of the regime itself of the Church and her holy legislation, 
nevertheless, as long as it is a question of an extraordinary, particular and provisional 
phenomenon, it is judged and considered by Our Very Holy, Apostolic, Ecumenical 
Patriarchal See in the spirit of extreme economy, of condescension and tolerance, in 
order to serve, protect, and promote peace and unity among the Sister Orthodox Churches, 
until such a time as this question can be officially examined and definitively resolved by 
the future Holy and Great Council of Orthodox Churches, to which it has been submitted 
for a panorthodox decision".20 

20 See the French text published in the Episkepsis 12 (18.VIII.1970) p. 22; this is the 
following: 

"...dès les premières décennies de notre siècle, des Orthodoxes de presque tous les pays 
orthodoxes ont émigré en masse au Nouveau-Monde, formant ainsi les jurisdictions ecclésias-
tiques existants actuellement en Amérique. Ceci constitue un phénomène nouveau dans l'histoire 
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It would seem that the following conclusion might be drawn for this 
section of our report. The "ecumenical motive," at times adduced as a 
reason for acquiring jurisdiction outside patriarchal territory, rather advises 
(a) that each Church have its own proper territory which is well-established; 
(b) that no one request jurisdiction over their respective faithful living in 
territory which belongs to another Sister-Church; (c) that in the "diaspora," 
that is in those territories which do not pertain to any one particular Church, 
the actual multiplicity of jurisdictions de facto introduced in recent times 
cannot in any way be called an ideal situation, and must be studied and 
decided by an authority superior to all the Churches. 

CHAPTER HI : THE IUS VIGENS OF ORIENTAL CATHOLICS 

a) The Motu Proprio "Cleri sanctitati" 

The Motu Proprio "Cleri sanctitati" retains the principle, sanctioned 
in the ancient canons, of the territorial delimitation of patriarchal authority 
in canon 216, § 2, n. 2: "Patriarchae in fideles eiusdem ritus extra limites 
proprii territorii commorantes competiti potestas quatenus iure communi vel 
particulari expresse statuatur." It must be noted, however, that those canons 
in which any specific right is "expressly conceded" are very few; of these, 
two refer to c. 216, § 2, creating an apparent vicious circle; and one refers 
to a "particular law," which does not exist in any of the Churches. 

Actually canon 261 permits the patriarch to send, with the previous 
consent of the Holy See, a priest to care for faithful of the respective rite in 
a given place outside his patriarchal territory, "si in eosdem fideles ei 
potestas competat ad normam can. 216 § 2 n. 2 . " This same clause appears 
in c. 262 which permits a patriarch to send a priest who shall "paternally 
visit" the Oriental faithful outside the patriarchal territory. Canon 260, 

de l'Eglise Orthodoxe, une nouvelle forme de Diaspora, une situation extraordinaire et irré-
gulière, car elle permet la coexistance de plusieurs métropolites sur un même territoire exerçant 
parfois sous le même titre une juridiction ecclésiastique sur des ethnies particulières. Ceci est 
un conflit avec les ordonnances canoniques explicites, comme celle du XII. e canon du 4ème 
Concile Oecuménique de Chalcédoine, qui précise "que deux métropolites ne se trouvent pas 
dans un même diocèse". 

Bien que cette situation s'oppose au principe dogmatique fondamental de l'ecclésiologie 
orthodoxe, selon lequel l'organisation écclésiastique a pour base l'unité de tous les fidèles vivant 
dans un même lieu dans un seul organisme ecclésiastique, ayant en tête un seul évêque par 
qui est renforcée l'unité du nouveau peuple de Dieu, dans lequel "il n'y a ici ni Grec, ni 
Juif... mais Christ est tout et en tous" (Col. 3, 11): que cette situation se heurte contre le 
régime lui-même de l'Eglise et à sa sainte législation, néanmoins, puisqu'il s'agit d'un phéno-
mène extraordinaire, particulier et provisoire, elle est jugée et considérée par notre très Saint 
Trône Oecuménique apostolique et patriarcal dans un esprit d'extrême économie, de con-
descendance et de tolérance, afin de servir, protéger et promouvoir la paix et l'unité entre les 
Eglises orthodoxes Soeurs, jusqu'à ce que cette question puisse être officiellement examinée 
et résolu définitivement par le futur Saint et Grand Concile de l'Eglise orthodoxe, auquelle il 
a été remis par une décision panorthodoxe". 
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§ 1, n. 2, d, includes two conditions of "ius particulate." Such "ius parti-
culate" exceeds the authority of the Patriarchal Synod in as much as this 
legislates according to the Motu Proprio, "Cleri sanctitati" can. 243 § 1, 
solely for the patriarchal territory: the only competent authority in the 
matter is the Holy See. The canon c. 260, § 1, n. 2, d, reads: "Patriarchae 
ius est et officium; § 2 {n. 2) si ita ferat ius particulare, (d) Hierarcham pro 
sui ritus fidelibus extra patriarchatum commorantibus designare, dummodo 
eorundem fidelium cura, iure particulari, Patriarchae commissa sit et Sedis 
Apostolicae consensum obtinuerit." 

This canon is again mentioned in "Cleri sanctitati" c. 22, § 3, but here 
too it should be noted that there are no known praescriptions of "particular 
law," which entrust to a patriarch the care of those faithful who live outside 
the territory of the patriarchal Church. These faithful are subject to the 
local hierarch, that is to say, usually a Latin bishop, wherever a proper hierar-
chy has not been established by the Holy See for a particular rite. Canon 
22, § 3, reads: "Extra territorium proprii ritus, deficiente huius ritus Hierar-
cha, habendus est tamquam proprius, quem designaverit Sedes Apostolica, 
firmo praescripto can. 260 § 1, n. 2, d,". It should be noted that such 
Orientals always remain ascribed to their respective Rite according to canon 
14 of CS: "Fideles ritus orientalis, Hierarchae vel parocho diversi ritus legi-
time subiecti, proprio ritui permanent adscripti."21 In addition, Vatican 
Council I I extends to all Orientals ("omnes et singuli") the conscientious 
duty to retain, cherish, and observe to the best of their ability "proprium 
ubique terrarum ritum" ("Orientalium Ecclesiarum" n. 4). 

b) The texts of Vatican Council II 

From Vatican Council I I texts we quote here the following which are 
of paramount importance for our consideration. 

From the Decree on Eastern Catholic Churches "Orientalium Ecclesia-
rum: " 

Art. 3: Individual Churches, whether of the East or of the West, «pari pollent 
dignitate, ita ut nulla earum ceteris praestet ratione ritus atque iisdem fruuntur iuribus 
et tenentur obligationibus, etiam quod attinet ad Evangelium praedicandum in universum 
mundum (Cfr. Mc. 16, 15) sub moderamine Romani Pontificis". 

Art. 4: Provideatur igitur ubique terrarum tuitioni atque incremento omnium Ec-
clesiarum particularium ac propterea constituantur paroeciae atque propria hierarchia, 
ubi id postulat bonum spirituale fidelium. 

21 The Coetus secundus proposed the following revised text of this canon; "Fideles orientales 
etsi curae Hierarchae vel parocho diversae Ecclesiae particulari commissi propriae tamen Ecclesiae 
permanent adscripti". The relator in Nuntia 3 p. 52 explains that the words "legitime subiecti" 
were substituted by "curae commissi" which "souligne l'appartenance fondamentale de ces 
fidèles orientaux à leur propres Eglise Orientale particulière". It may be noted that the 
Vatican II itself identifies the Ritus sometimes with Ecclesia particularis ("Orientalium Eccle-
siarum" n. 2), sometimes with "liturgia, ecclesiastica disciplina et patrimonium spirituale" (ib. 
n. 3) which led the Coetus secundus to the following conclusion: "l'inscription se fait non à 
un Rite, entendu comme patrimoine, mais à une certaine communauté ecclesiale sui iuris, 
c'est-à-dire è une Eglise particulière" (Nuntia 3, p. 49 can. 7). 
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Art. 7 (second and third section). Nomine vero Patriarchae orientalis venit epi-
scopus, cui competit iurisdictio in omnes episcopos, haud exceptis metropolitis, clerum 
et populum proprii territorii vel ritus, ad normam iuris et salvo primatu Romani 
Pontificis. 

Ubicumque Hierarcha alicuius ritus extra fines territorii patriarchalis constituitur, 
manet aggregatus, hierarchiae patriarchatus eiusdem ritus ad normam iuris. 

Art. 9 Patriarchae cum suis synodis superiorem constituunt instantiam pro quibusvis 
negotiis patriarchatus, non secluso iure constituendi novas eparchias atque nominandi 
episcopos sui ritus intra fines territorii patriarchalis, salvo inalienabili Romani Pontificis 
iure in singulis casibus interveniendi. 

From the Decree on the Bishops Pastoral Office in the Church: 'Christus 
Dominus: ' 

Art. 23, 3 (second section)... ubi sunt fideles diversi Ritus, eorum spiritualibus 
necessitatibus Episcopus dioecesanus provideat sive per sacerdotes aut paroecias eiusdem 
Ritus, sive per Vicarium Episcopalem aptis facultatibus instructum et, si casus ferat, 
etiam charactere episcopali ornatum, sive per seipsum diversorum Rituum Ordinarli mu-
ñere fungentem. Quod si haec omnia, ob rationes peculiares, iudicio Apostolicae Sedis, 
fieri non possint, Hierarchia propria pro diversitate Rituum constituatur. 

The first text (Art. 3) requires our most serious consideration. Some 
feel that the only way to affirm an equality among Churches is to concede 
to the Oriental Patriarchs full rights to establish hierarchies dependent on 
them, wherever they might feel it opportune, even beyond the limits of 
patriarchal territory.22 In this perspective it is often said that Oriental 

22 The following is a survey of Orientals in the West and Latins in the East in those 
regions that depend on the Sacred Congregation for Oriental Churches. The numbers are taken 
from the Oriente Cattolico published by the same Congregation in 1974. 

Orientals in the West 
Maronites: 500.000: 3 Dioceses (Brasil, USA, 

Australia, parishes elesewhere) 
Syrians: 5.000 (parishes only) 
Melkites: 200.000: 2 Dioceses (Brasil, USA, 

parishes elsewhere) 
Ukrainians: 800.000: 9 Dioceses 5 exarchat-

es, 1 Apostolic Visitor 
Ruthenians: 300.000: 3 Dioceses in USA 
Slovaks: 20.000: 1 Apostolic Visitor in Ca-

nada 
Romenians: 13.000 - 1 Apostolic Visitor 
Other Byzantines - parishes only 
Chaldeans: 3.000 - some parishes 
Armenians: 40.000: 1 Apostolic Visitor 

(Latin America), 1 Exarchate (in France), 
some parishes 

Copts, Ethiopians, Malabarese 
and Malankarese do not have parishes in 
Western countries 

Total: 2.000.000 with 29 Bishops, and 4 
pluriritual Latin Ordinaries 

Latins in the Eastern Regions 
' {as delimited above) 

Israel: 50.000 (Latin Patriarchate) 
Bulgaria: 50.000: 1 Diocese, 1 Vicariate 
Egypt: 10.000: 2 Vicariates 
Ethiopia: 75.000: 3 Vicariates and 2 Pre-

fectures 
Greece: 40.000: 6 Dioceses 
Iran: 7.000: 1 Archdiocese 
Iraq: 3.500: 1 Archdiocese 
Lebanon: 20.000: 1 Apostolic Vicariate 
Syria: 12.000: 1 Apostolic Vicariate 
Turkey: 9.000: 1 Archdiocese 

Total: 280.000 with 23 Ordinaries from 
whom 21 are bishops 
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hierarchs in the West should depend upon their respective patriarchs in the 
same manner as Latin hierarchs in the East depend upon Rome. 

Although this might seem to be a satisfactory solution for some, it is 
difficult to reconcile such assertions with the nature of the office of the 
Supreme Pontiff, who alone has full authority over the entire world. Actually 
it is his primatial authority that is involved, either in establishing Latin dio-
ceses in the East, or Oriental dioceses in the West. The one and the other 
depend immediately upon the Pope inasmuch as he is the Supreme Pontiff. 
In consequence, one cannot speak of a territorial extension of the "Patriar-
chate of the West," still less of an inequality in the dependence of these 
bishops. 

Others claim that this equality can be obtained if the Latin bishops 
in Oriental regions should become suffragans of Oriental bishops. Such an 
arrangement creates new problems when there is a question of a multiple 
Oriental hierarchy in many of the Oriental regions. This would also involve 
the subjection of Oriental bishops in the West as suffragans of the Latin 
bishops, which many orientals wish to avoid at all costs. 

The second text (Art. 4), it appears, is the first text of an Ecumenical 
Council which expressly abrogates any of the ancient canons (canon 9 of 
Lateran IV included) which required an exclusive jurisdiction in one territory, 
although, as we explained above, the earlier customs of this millenium could 
also be considered as abrogatory of the ancient canons. 

It must be noted, though, that the term "provideatur" in Article 4 of 
"Orientalium Ecclesiarum," does not specify the authority to which it refers. 
The words "ubique terrarum" however, suggest that authority which exerci-
ses a jurisdiction over the entire globe. This naturally excludes local bishops 
or even patriarchs, who, as declared at the Council, "suo quisque patriarchatui 
tamquam pater et caput praesint."23 

Art. 7 in describing the "Patriarcha orientalis" includes the words 
"proprii territorii vel ritus, ad normam iuris" which are significant in as 
much as the vel substitutes the seu of the Motu proprio "Cleri sanctitati" 
can. 216 § 2 n. 1. This canon states "Nomine Patriarchae venit Episcopus 
cui canones tribuunt iurisdictionem in omnes Episcopos, haud exceptis Me-
tropolitis, clerum et populum alicuius territorii seu ritus, ad normam iuris, 
sub auctoritate Romani Pontificis, exercendam." It should be noted in this 

' connection that the seu had to be substituted by vel for linguistic reasons (the 
alternative would be "seu territorii seu ritus,") but there is little doubt that 

23 "Orientalium Ecclesiarum" n. 9. Let it be noted that "patriarchatus", as used in the 
Council, means the "patriarchal territory". Existing legislation in speaking of "patriarchates" 
almost always refers to the "patriarchal territory". In the better Latin dictionaries, "patriar-
chatus" firstly signifies the patriarchal dignity (just as "episcopatus" does not signify diocese, 
but rather the episcopal dignity), and only in the second place does it refer to "that territory 
subject to the jurisdiction of a patriarch". In the revision of the Code, the term "patriarchatus" 
is avoided as much as possible, and in its place is used "the Church over which a patriarch 
presides", or some other similar terminology. 

In The Concise Oxford Dictionary we read that the Patriarchate signifies: 'office, see, 
residence of ecclesiastical patriarch', but it does not signify a Church or a Rite. 
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the Council was not concerned in this case with such preoccupations. Pro-
bably the change means that the Council wanted to underline that a patriarch 
may have, ad normam iuris jurisdiction over a Rite, leaving the territory out 
of consideration. In theory the concept of a patriarch is not necessarily 
connected with a territory, nor with a special Ritus if this is taken in the 
sense of a liturgical, disciplinary, and spiritual patrimony. In fact, however, 
the specific meaning of the word ritus is subject to doubt. At any rate, both 
"jurisdictions," over a territory or over a Rite, should be specified by a 
norma iuris. This norma iuris already exists and the Conciliar definition 
could well be inserted into the new Code even if no canon of the present 
Motu proprio "Cleri sanctitati" were changed. This, of course, is not the 
intention of the Commission, since other Conciliar texts do require a thorough 
revision of many canons. It should be noted also that if the Council changed 
the seu ritui of the can. 216 § 2 n. 1 to vel ritui, it also changed the § 1 of 
the same canon, which is more significant: the patriarchs are described as 
those who "suo cuique patriarchatui seu ritui tamquam pater et caput prae-
sunt." The Council on the contrary states only "qui suo quisque patriarcha-
tui tamquam pater et caput praesint" omitting the words "seu ritui" alto-
gether. 

Art. 7 (second section) therefore, in regard to practical conclusion should 
be interpreted in the light of other and clearer Conciliar texts. 

Art. 7 (third section) with the word aggregatus, introduces into law a 
new juridical figure, not contemplated in the Motu Proprio "Cleri 
sanctitati." The "mind of the Council" {mens concilii) on this problem 
becomes clear from the Modi of 1964, cited by various authors. 
There it is written that the word aggregatio does not deal "de iurisdictione 
proprie dicta, sed de aliquo nexu, a iure determinando inter huiusmodi hie-
rarchas et Ecclesiam matrem seu ritum originalem." This is further clarified 
by a question of one of the Council Fathers; "What is the precise meaning of 
this term aggregatus in its juridical sense?" The response of the respective 
conciliar commission was: "ius canonicum postea determinabit modum illius 
aggregationis, quae exprimit generico modo nexum cum hierarchia patriar-
chatus." This new canonical figure was defined by the "Declaration of 
25 March 1970 (AAS 62, 1970, p. 179), which we shall quote in its entirety 
below. This "Declaration" is the fruit of thorough study. A special Plenary 
session of the members of the Pontifical Commission for the Compilation of 
the Code of Oriental Canon Law drew up the first schema of the "Decla-
ration." This in turn was given for examination to the various Dicasteries 
and then newly elaborated in a Special Committee. At present, it is this 
"Declaration" that constitutes the norma iuris to which Article 7 of the Con-
ciliar Decree "Orientalium Ecclesiarum" refers. 

The next text cited above from the Decree "Orientalium Ecclesiarum" 
(Art. 9) is of primary importance since it reaffirms the sui iuris status of 
patriarchal Churches in "quibusvis negotiis patriarchatus." Here it is diffi-
cult to imagine that the word "patriarchate" could mean anything other than 
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the territory subject to patriarchal jurisdiction. In order to remove any 
possible doubt, the Council added the words "intra fines territorii patriar-
chalis." 

The final text for our consideration is that of "Christus Dominus," arti-
cle 23, number 3. As we have already mentioned, in Article 4 of "Orien-
talium Ecclesiarum," the authority that should provide for the establishment 
of parishes for Oriental faithful living outside patriarchal territory is not 
explicitly determined. In the text of "Christus Dominus" n. 23 we find it 
clearly stated that the local bishop (who, in almost all cases, is Latin) should 
of himself provide for all; only in those instances where the measures taken 
by the local bishop "iudicio Sedis Apostolicae fieri non possunt" should there 
be established the "aggregated hierarchy." According to Article 9 of "Orien-
talium Ecclesiarum," this is in the exclusive competence of the Holy See. 
Neither patriarchs nor any other authority of the "Oriental Churches" is 
mentioned in Article 23 of "Christus Dominus." 

This brief examination of the Council texts, leads to the following con-
clusions. The Second Vatican Council 

(1) presupposes that each patriarchal Church has well-established ter-
ritorial limits, and that 

(2) the authority of the patriarchs and their synods is confined to the 
limits of these territories; 

(3) establishes a new juridical figure, that of the "aggregated hie-
rarchy," which is to be defined in the ius condendum in such a way 
that the ties between Oriental faithful and the Church of origin 
be strengthened on the one hand, whilst on the other, maintaining 
what was stated in the preceding two points; 

(4) requires, wherever need may arise, that parishes or even a proper 
hierarchy for orientals for spiritual benefit of the Oriental faithful, 
be established; 

(5) obliges all local bishops to provide for the spiritual welfare of Orien-
tal faithful on the basis of their own authority, and with all the 
means at their disposal; 

(6) reserves to the Holy See judgment in cases where the means avai-
lable to the local bishop are insufficient and when it would be 
opportune to establish an Oriental hierarchy, along the lines of 
aggregation; 

(7) although it is not explicitly mentioned in any text, the Council 
does not preclude how these issues are to be resolved. Oriental 
patriarchs can concern themselves with the spiritual well-being of 
the faithful of their respective rite living outside of patriarchal ter-
ritory. This befits ex natura rei their office as "fathers and heads" 
of their rite, to which their faithful always belong, even though 
their ordinary be a bishop of a different rite. 
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c) Post-Conciliar documents 

The Motu Proprio "Ecclesiae Sanctae" (6 August 1966) complies fully 
with the Decree "Christus Dominus" (nn. 23 and 27). Article 14, § 2 reads: 
"vicarii episcopalies... quoad fideles determinati ritus seu coetus personarum, 
iuxta Episcopi diocesani nominationem, potestate ordinaria vicaria gaudent, 
quam ius commune Vicario Generali tribuit." Paragraph 3 adds that such 
a "vicar for a rite," as all other vicars, "tamquam officii episcopalis cooperator, 
omnia, ab ipso gesta vel gerenda, Episcopo diocesano referre debet." This 
text alone could lead to the conclusion that the establishment of a "vicar for 
a rite" does not require previous consultation with any Oriental patriarch, 
despite the fact that he is "father and head of his patriarchate." Nor does 
it seem necessary to inform the Sacred Congregation for Oriental Churches, 
which has well-defined authority over Orientals in Latin territories, as 
prescribed in Article 44 of the Apostolic Constitution "Regimini Ecclesiae 
Universae: " 

" Congregatio pro Ecclesiis Orientalibus cognoscit omnia cuiusvis generis 
negotia, quae sive ad personas, sive ad disciplinam, sive ad ritus Ecclesiarum 
Orientalium pertinent, etiamsi sint mixta, quae scilicet sive rei sive persona-
rum ratione, Latinos quoque attingant; eidemque uni soli subiiciuntur ter-
ritoria in quibus maior christianorum pars ad ritus orientales pertineat; immo 
in ipsis territoriis latinis sedula cura, etiam per Visitatores, invigilai nucleis 
nondum ordinatis fidelium Rituum Orientalium eorumque spiritualibus ne-
cessitatibus, quoad fieri potest, consulit, per constitutionem quoque propriae 
hierarchiae, si numerus fidelium et adiuncta id exigant." 

The Motu Proprio "Ecclesiae Sanctae," Article 14, 'refers to those 
Oriental faithful for whom no Oriental hierarchy has been established. As 
regards such a hierarchy the above-mentioned "Declaration" of 25 March 
1970 contains the norms to be followed at present. We quote: 

"Apostolica Sedes de tuitione atque incremento Ecclesiarum catholi-
carum orientalium sollicita, ad magis firmandos nexus inter Patriarchatus et 
proprii ritus Hierarchas extra fines territorii patriarchalis constitutes atque 
ad bonum fidelium orientalium extra Patriarchatus commorantium efficacius 
fovendum, normas quasdam statuendas esse censuit. 

Quapropter Sacra Congregatio pro Ecclesiis Orientalibus, votis annuens 
ut praescriptum commatis tertii n. 7 Decreti Conciliaris Orientalium Eccle-
siarum in praxim deduceretur, ea quae sequuntur de mandato Summi Ponti-
ficis declarat. 

1. Hierarchae Orientales extra fines territorii patriarchalis constituti, 
in Synodis patriarchalibus proprii ritus, sive electionum sive negotiorum, 
cum suffragio deliberativo partem habere possunt. 

2. Patriarcha et, Sede vacante vel impedita, Administrator Patriarchalis 
convocare tenetur ad Synodos, de quibus n. 1, omnes et singulos Hierarchas 
sui ritus extra fines territorii patriarchalis constitutos. 
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3. Designationem Hierarcharum proprii ri tus pro fidelibus orientalibus 
extra Patriarchatus commorantibus quod attinet, Patriarcha cum sua Synodo 
electionum elenchum saltem trium idoneorum candidatorum Sedi Apostolicae, 
opportuno tempore, proponere valet, firmo iure Romani Pontificis nominandi 
ad huiusmodi officium quem Ipse maluerit. 

Super statutae normae valebunt ad interim donec disciplina canonica 
orientalis iuxta Decreta et ad mentem Concilii Oecumenici Vaticani I I orga-
nice recognoscatur, abrogatis, quatenus opus sit, praescriptionibus iuris cano-
nici orientalis vigentis, quin exinde potestas iurisdictionis Patriarchae extra 
fines sui Patriarchatus extendatur. 

Quibuscumque, etiam speciali mentione dignis, in contrarium non ob-
stantibus. (AAS 62, 1970, p. 179). 

CHAPTER iv: WORK IN THE REVISION 
OF THE CODE OF ORIENTAL CANON LAW 

The question concerning the extension of patriarchal authority beyond 
the traditional territories of the Oriental Churches over which patriarchs pre-
side, was entrusted at first to an ad hoc committee of consultors of the Com-
mission for study. Though recognizing that the principle of strict territo-
riality was observed up until Lateran Council IV, the committee noted, that 
perhaps "the fluctuations and movements in populations in today's world 
require that the ancient canons be abandoned, as they provide norms intended 
for less mobile societies." The opinions brought to the attention of the 
Commission, either at its request or spontaneously, by various Oriental hie-
rarchs were given the greatest consideration. The hierarchs are anxious, to 
cite the words of a consultor of the Commission, 

" to conserve the Orientals, wherever they might be, in their rite, to organize 
parishes and Churches, and to aid in the progress of their development, in such a way 
that they be an enriching of the catholic Church, a traditional sign of unity in diversity, 
a fermentation for renewal, and an entity whose importance can not be overestimated in 
the realm of ecumenism".24 

We wish to recall the solicitude of Vatican Council I I for the Oriental 
Churches. The Council solemnly declares to be "cupiens ut eaedem floreant 
et novo robore apostolico suum munus absolvant" ("Orient. Eccl." n. 1) and 
moreover admonishes that all orientals "proprium ubique terrarum retineant 

24 The original text in Frech is the following: ... "conserver les orientaux, partout où 
ils sont, dans leur rite, de les organiser en paroisses et en Eglises et de les aider à progresser, 
pour que ces dernières soient dans l'Eglise catholique une source de richesse, un signe tra-
ditionnel d'unité dans le pluralisme, un ferment de renouveau et un test on ne peut plus 
valable dans le cadre de l'écumenisme ». 
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ritum eumque colant et pro viribus observent" (ibid art. 4). Article 24 of 
this same Decree reaffirms that all Oriental Catholics have a "peculiare 
munus omnium christianorum unitatem, orientalium praesertim, fovendi, iuxta 
principia decreti huius S. Synodi de oecumenismo, precibus imprimis, vitae 
exemplis, religiosa erga antiquas traditiones orientales fidelitate, mutua ac 
meliore cognitione, collaboratione ac fraterna rerum animorumque aestima-
tione." 

Certain Oriental Churches, among them the most ancient, are today 
reduced in numbers. In some instances those members living beyond pa-
triarchal territory are almost equal in number to those living within this 
territory. In such cases, ties between the "diaspora" and the Church of 
origin become nearly a question of life or death, as many of the Oriental 
faithful in the emigration, after one or two generations, easily lose contact 
with their own Church. Oftentimes this does not mean incorporation into 
the faithful of other Catholic Churches, but rather a glaring abandonment 
of the Church, the harbouring of a spiritual malaise of indifferentism, or the 
perfidious adhesion to atheism. 

The same consul tor who was quoted above acknowledges here, on the 
one hand, that 

"the Holy See has always defended the right of Oriental Churches to maintain 
their own identity, their customs, their usages, both in the Orient and in the diaspora, 
despite and sometimes even against currents of thought which confused Catholicism 
with Latinism".25 

This consultor adds, on the other hand, that it should be no wonder if 
"the patriarchs and other heads of the Mother-Churches energetically intervene in 

this domain, and that they are considered ardent defenders of this right. As such they 
allege their quality as supreme moderators of their communities and rites, fathers to 
their faithful, and representatives of the entire line of their predecessors who have saved 
from 'ship-wreck' (very often exposing themselves to centuries and centuries of per-
secution, mistreatment, insults, and sometimes to martyrdom itself) the Christian faith 
of a good part of their ancient Church, once so flourishing and prosperous".26 

The problem reappeared several times in almost all of the study-groups of 
the Commission, because in one way or another it is connected with more 
than a few of the canons of the future Code for Oriental Churches. This 
problem, of course, was felt most accutely in the Group on the Sacred 
Hierarchy. 

25 "Le Siège Apostolique a de tout temps défendu le droit des Eglises orientales Catholi-
ques de garder leur propre identité, leurs costumes et leurs usages, en Orient et dans la 
diaspora, malgré et contre les courants qui confondaient catholicisme et latinisme". 

26 "Rien d'étonnant dans ce cas à ce que les Patriarches ou les autres Chefs des Eglises-
Mères interviennent énergiquement dans ce domaine et qu'ils se considèrent comme les défen-
seurs attitrés de ce droit. Pour cela ils peuvent alléguer leur qualité de suprêmes modérateurs 
de leur communauté et de leur rite de pères de leurs fidèles et de représentants de toute 
la ligne de leur prédécesseurs qui ont sauvé du naufrage, — en s'exposant très souvent pendant 
des siècles et des siècles aux persécutions, sévices et avanies et au martyre parfois, — la foi 
chrétienne d'une bonne fraction de leur ancienne Eglise jadis si florissante et si prospère". 
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Canon 5 of the section, "On Patriarchs" (the provisory text is published 
in Nuntia 5, p. 43) was formulated in January of 1975. This canon strictly 
adheres to artt. 7 and 9 of the Decree "Orientalium Ecclesiarum" which re-
stricted the authority of the Patriarchs and their Synods within the limits of 
patriarchal territory. It could not be otherwise, in view of the explicit 
definition of the competence of the Commission by the Holy Father. The 
revision of the Code of Oriental Canon Law must be pursued "in the light 
of the Decrees of Vatican Council I I " {Nuntia 1, p. 11); the treatment of 
proposals at variance with these directives exceeds the competence of the 
Commission. As to the Oriental hierarchy established by the Holy See 
outside patriarchal territories, the Group in the preliminary canons (cf. ibid.) 
simply sustains the present text of the Council on aggregatus, apart from 
purely redactional changes. It transmits for further study the revision of 
the "Declaration" of 25 March 1970, which continues to be the ius vigens 
on aggregatus, "until that time when Oriental canonical discipline will be 
organically revised in accordance with the Decrees and in the spirit of the 
Ecumenical Council of Vatican I I » (cfr. above). 

Following two years of reflection, the entire problem was again sub-
mitted for detailed examination to the same "Group on the Sacred Hierarchy," 
in its sessions in January of 1977. A smaller Group was given the respon-
sibility of composing a draft which would be presented to the main Group 
for approval. The draft was to contain the general outlines for a basic 
text to be prepared by the relator in time for the next reunion. The 
guidelines approved by the Group, after a new discussion are the following: 

"In the section dealing with the authority of patriarchs outside Oriental territories 
the ties of Oriental faithful in various parts of the world with their Mother Church and 
of the aggregati with the patriarch and the synods of the same Church be strengthened 
even more than in the Declaration of 25 March 1970, in such a way that the patriarchs 
could have a more efficacious influence, in accordance with the Holy See, on the 
organization of the eparchies and parishes of which article 4 of the Decree Orientalium 
Ecclesiarum makes mention". 

The task of the relator was not an easy one. To compose a scheme 
of canons which would take into account all the factors involved meant: 
1) adhering to the Conciliar texts on the limitations of authority of patriarchs 
and their synods to patriarchal territory; 2) respecting the authority of local 
bishops in regard to Oriental faithful living outside patriarchal territories 
("Christus Dominus" n. 23); 3) asserting (as did Vatican Council I I ) the 
position of the patriarchs as "Fathers and Heads" of the faithful of their 
rite; 4) and, finally, affirming the authority of the Holy See, which as « the 
supreme judge of interchurch relations" (OE, n. 4), urges the fulfillment of 
the Council Decrees so that the Oriental Churches might "flourish and fulfill 
with new apostolic vigor the task entrusted to them" (OE, n. 1). 

If, in the order of time, it is the local bishop who is the first to have 
the strict obligation of providing for the spiritual welfare of Orientals, using 
all means necessary ("Christus Dominus," n. 23), so that they be enabled 
"everywhere to retain their proper rite, to cherish and observe it to the 
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best of their ability" (OE 4), it is the patriarch as "Father and Head" of 
his Church or Rite who should concern himself as much as possible within 
the norma iuris with the same spiritual welfare of the faithful ascribed to his 
Church. It is in the person of the Holy Father, that the duties of all are 
conjoined: He "carries all in is heart", protecting the rights of all with wise 
laws and ordinances, becoming like St. Paul, "all things to all men." 27 

The relator proposed that, the first canon of this section of the Code 
should require each Patriarchal Church to have a well-defined territory, accord-
ing to the criteria to be indicated by the canon itself, together with the 
determination of the authority competent in such matters. 

Among the criteria, two were expressed in negative terms: the patriar-
chs should not exercise their power 1) outside Oriental regions and 2) 
outside the territories in which they jure acquisito exercise proper jurisdiction: 
that is, where a hierarchy is established which is subject to them, or at 
least where it could be established by their own authority (cf. "Cleri Sancti-
tati" cc. 282 and 309, as well as c. 248, § 2). 

"Not beyond Oriental regions" signifies "not outside those places in 
which Oriental rites have been in use from earliest times," according to the 
definition provided in the Motu Proprio "Postquam Apostolicis" (c. 303, § 1, 
n. 2). This would exclude all of the West as well as all those areas of the 
world where the missionary activity of the Latin Church has established de 
facto exclusively its own hierarchy and where it could not be stated that 
"Oriental rites have been in use from earliest times." 

"Not outside territories in which patriarchs enjoy the iura acquisita 
to exercise their authority" implies that they must restrict themselves, even 
in Oriental regions, to those territories in which these iura acquisita (even 
though merely consuetudinary) exist. 

Leo XIII granted to "the Greek Melkite Patriarch jurisdiction over those 
faithful of his rite who are found within the boundaries of the Turkish Em-
pire." 28 This was a papal concession which extended their previous ter-
ritory, yet restricted the authority of the patriarch to "the faithful of his rite," 
noting that several rites existed in this territory. 

For the other Churches of the Near-East, a similar usage is observed 
in regard to territorial extension, and confirmed, so it seems, by the practice 
of the Sacred Congregation for Oriental Churches. However, not everything 
is clear in regard to the territorial limits of the existing Oriental Patriarchal 
Churches. 

The relator proposed the following two alternatives as a possible text: 
A - Circumscriptio territorii Ecclesiae cui Patriarcha praeest, eiusdem Ecclesiae finium 

quaevis immutatio, unice Synodo Oecumenicae vel Romano Pontifici reservatur. 

27 Allocutio ad Sodales Commissionis, 18 March 1974, in Nuntia 1, p. 8. 
28 "Orientalium dignitas" of 30 November 1894, Art. 13, Coll. Prop. Fide II, p. 316: 

"Patriarchae Graeco Melkitae iurisdictionem tribuimus in eos quoque fideles eiusdem ritus 
qui intra fines Turcici Imperii versantur". 
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B - § 1. Territorium Ecclesiae cui Patriarcha praeest ad illas regiones orientales (ad 
normam can. 303 § 1 n. 2 Motu proprio "Postquam ApostoLicis") extenditur in 
quibus Patriarcha iure legitime acquisito gaudet ad normam can. 248 Motu proprio 
"Cleri sanctitati" provincias, eparchias, necnon (vel) exarchias erigendi. 

§ 2. Si quod dubium de limitibus territorii Ecclesiae patriarchalis superest vel 
exurgit aut si de immutationibus limitum agatur, Synodi episcoporum est rem 
diligenter investigare, auditis Hierarchis ceterarum Ecclesiarum quorum interest, 
necnon re in Synodo excussa, petitionem apte instructam de dubio solvendo vel de 
limitibus immutandis ad Sedem Apostolicam porrigere cui soli est dubium authentice 
dirimere vel decretum de limitum immutatione ferre. 

The first text corresponds to the original formulation of the Group in 
the preliminary canons on patriarchs (canon 3, § 1): "Constitutio, restitutio, 
immutatio et suppressio Patriarchatuum Synodo Oecumenicae vel Romano 
Pontifici reservatur." 29 

If jurisdiction beyond the limits of patriarchal territory can be conceded 
only by the authority of the Supreme Pontiff, then it follows that any change 
in the circumscription of the boundaries, whether of small or of large propor-
tions, must also be reserved exclusively to the Roman Pontiff. Nevertheless, 
there are diverse ways in which this reservation can be approached. One 
could leave, for example, the determination of the limits of patriarchal terri-
tory to a synodal decree to be confirmed by the Pope for validity. Alternative 
" B " is an intermediary proposal which maintains the principle that "he who 
institutes a patriarchate also determines its territory," in so far as it reserves 
to the Holy See the authentic resolution of any doubts about the limits or 
the right to alter them by decree. Number 1 of this alternative exactly 
determines the confines of the actually existing patriarchates. A tentative 
text was proposed in § 2 for instances of doubt and when a Synod should 
desire the enlargement of the patriarchal territory. 

The Group on the Sacred Hierarchy in its sessions of October, 1977 
oriented itself towards the second alternative, correcting paragraph 1 in such 
a way as to avoid reference to canon 303, § 1 of the Motu Proprio "Post-
quam Apostolicis," whilst retaining the substance. 

The second canon is an attempt to affirm the fundamental equality of 
all the Churches, as defined in Article 3 of "Orientalium Ecclesiarum," of 
which we spoke above. Within its own confines, each Church is the sole 
authority (excepting Pontifical reservations) over all the faithful, regardless 
of rite, who are placed under Her care. To be "entrusted to the care" of 
clergy of another rite implies, of course, a jurisdiction30 over those who are 
thus "entrusted," but it also underlines that each member of the faithful, Latin 
and Oriental alike, always remains ascribed to his respective Ritual Church 
although he must obey the local bishop as other subjects. 

29 Nuntia 3, p. 38. The word "Patriarchatuum" was changed to that of "Ecclesiarum 
patriarchalium", in the session in October of 1977. 

30 For instance the words "cura fidelium Patriarchae commissa sit" in the canon 260 § 1 
n. 2d) undoubtedly include patriarchal jurisdiction. 
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Evidently, this canon was proposed in a totally provisory manner. It is 
to be understood not only in relation to the situation in the Near East, 
which is peculiar to that area, but rather in relation to concepts involving vast 
if not universal areas. It is on such a universal basis that the future Code 
for the Oriental Churches must be revised. 

The canon, as proposed, also takes into account the possible future 
situations of the Orthodox Churches, for whom it is impossible not to admit 
the general principle which is valid both in the East and in the West: in 
their own territory, the heads of Churches have authority over all faithful 
present there, excepting only those who have a legitimately established hierar-
chy of their own. 

The text proposed by the relator (as § 1 of can. 2), after appropriate 
consultation with various experts in the matter, was favorably though provi-
sorily accepted. This text actually constitutes canon 2 of the section "De 
territoriis Ecclesiarum Patriarchalium atque de Potestate Patriarcharum eo-
rumque Synodorum extra haec territoria." The canon, for the moment, 
reads as follows: 

Intra limites territorii Ecclesiae Patriarchalis, potestas Patriarchae ac Synodorum 
eiusdem Ecclesiae, iure communi vel particular, definita, exercetur non tantum in omnes 
christifideles eidem Ecclesiae adscriptos, sed etiam in ceteros qui Hierarcham Ecclesiae 
proprii ritus in eodem territorio constitutum non habent qui, etsi propriae Ecclesiae 
permanent adscripti, curae Hierarcharum loci ac parochorum eiusdem Ecclesiae Pa-
triarchalis commituntur, firmo can. 3. 

It is evident that in territories (as in the Near East) where there) 
is a multiplicity of hierarchies, it will be difficult to determine to which hie-
rarch a faithful of another rite (which does not have its own hierarchy in that 
territory) should be entrusted. The relator proposed a text which, was 
not accepted, as it was impossible to choose which word in the parentheses 
would be suitable. It was noted that any of the words used could intro-
duce new and grave complications in a situation already so much complicated. 
This text had the following tenor. 

In territoriis in quibus plurium Ecclesiarum diversi ritus Hierarchae potestatem 
exercent, illius Ecclesiae Hierarchis curae commituntur christifideles de quibus in § 1, 
quae in eodem territorio est praevalens (antiquitate, traditione, numero fidelium) vel 
quam Sedes Apostolica designaverit. 

The Group preferred to retain here canon 22 § 3 of the Motu proprio 
"Cleri Sanctitati." This canon had been already revised by the Second 
Study Group (De Normis generalibus, Ritibus etc.), which reworded it as 
follows (note that the terms "Ecclesia particularis" some Study Groups replace, 
at the moment, with "Ecclesia sui iuris:") 

"Extra territorium propriae Ecclesiae Particularis, deficiente eiusdem 
Ecclesiae Hierarcha, habendus est tanquam proprius, Hierarcha loci, quodsi 
plures sint, ille habendus est tanquam proprius, quern designaverit Sedes 
Apostolica firmo praescripto canonis 260 § 1, n. 2, d." 
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Earlier in our report it was noted that canon 260, § 1, n. 2, d) gives to the 
patriarch the right "si ita ferat jus particulare... Hierarcham pro sui ritus 
fidelibus extra Patriarchatum commorantibus designare, dummodo eorun-
dem fidelium cura, iure particulari, Patriarchae commissa sit et Sedis Aposto-
licae consensum obtinuerit." 

The Group on Sacred Hierarchy in its sessions in October of 1977, 
after mature reflection, proposed that this right be proper to all the patriarchs 
in the common code itself. The actual text, which is acceptable at present 
to the majority of consultors, is the following: 

Christifideles Orientales extra fines Patriarchalis Ecclesiae commorantes, deficiente 
proprii ritus Hierarcha, curae Hierarchae loci commituntur; quodsi plures sint diversi 
ritus Hierarchae in eodem loco ille habendus est tanquam proprius quem Patriarcha, de 
assensu sedis Apostolicae, aut ipsa Sedes Apostólica designaverit. (Canon 3 of the 
schema) 

The text which follows is a reiteration of n. 23 of the Council's 
Decree "Christus Dominus," with the stress on the grave obligation of the 
local bishop (in general of the Latin rite) to procure by all means that Orien-
tals, entrusted to his care, may easily fulfill their obligation of remaining 
Oriental, as requested in Vatican Council I I or as delineated in the following 
projected canon of the Second Study-Group (this text was already published 
in Nuntia 3, p. 48, can. 5): 

"Orientalium Ecclesiarum fideles proprium ritum ubicumque observare debent, 
necnon cognitionem et aestimationem eiusdem foveant, et, quantum fieri potest, ecclesias 
proprii ritus crebro, diebus praesertim dominicis et festis adeant". 

Evidently, one of the duties of the local bishop shall be to enlighten 
the minds of those who, in good faith, believe that Orientals in the "diaspora" 
should as soon as possible become totally incorporated into Latin parishes 
and thus lose all contact with their own Church of origin. Even today, one 
hears all too often of such instances. They are evidently contrary to Decrees 
of Vatican Council I I . 

This was underlined in the proceedings of the Group De delictis et poenis 
{Nuntia 4, p. 95). In passing, let it be noted that several Papal documents, 
promulgated for the benefit of the Orientals, include canonical penalties 
against those who "quid clericis vel fidelibus diversi ritus suggerere aut 
suadere audeant quod eorum ritus laudabilium institutorum contemptum aut 
imminutionem inducere possit" (M.P. "Cleri Sanctitati" can. 1 § 3). 

The following provisional text about the obligation of local bishops to 
whom are subject Orientals of different rites has been presented to the Group 
on Sacred Hierarchy. It Constitutes can. 3 § 2 of the schema. 

Hierarchae de quibus in § 1 gravi obligatione tenentur omnia providendi ut 
christifideles Orientales propriae Ecclesiae ritum ubique retineant, eumque colant ac pro 
viribus observent et cum Patriarcha, Patre et Capite eorundem Ecclesiae, relationes 
foveant. 
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In the next canon (4) the Group wished to affirm the right of surveil-
lance, of the Holy See over the implementation of the obligations prescribed 
in canon 3. It repeats almost literally Article 44 of the Apostolic Consti-
tution "Regimini Ecclesiae Universae" which has been already quoted in this 
report. 

For canon 5 the relator proposed the following text which seemed 
to be sufficient to assure to patriarchs efficacious means for care of the 
spiritual well-being of the faithful of their own rite living outside the limits 
of patriarchal territory. 

Patriarchae, patri et capiti Ecclesiae cui fideles proprii ritus, ubicumque com-
morantes, semper adscripti manent ad normam Motu proprio "Cleri sanctitati" can. 14,31 

ipso iure facultas fit de hisce fidelibus opportunas informationes, etiam per Visitatorem 
a se missum de consensu Sedis Apostolicae, exquirendi et, re in Synodo episcoporum 
adprobata, Sedi Apostolicae opportuna media proponendi ut ubique terrarum tuitioni 
atque incremento boni spiritualis christifidelium sui ritus etiam per constitutionem 
paroeciarum ac Hierarchiae propriae provideatur. 

This text was discussed at great length in the sessions of the Group on 
Sacred Hierarchy in October of 1977. To several consultors the words 
"ipso iure facultas fit" seemed to be incongruent with the conception of the 
patriarch as "pater et caput" and with the obligation of patriarchs to observe 
can. 1 § 2 of the Motu proprio "Cleri sanctitati": "Patriarchae studiosissime 
curent fidelem custodiam et accuratam observationem sui ritus." 32 For the 
present, the study-group would prefer to change the words "ipso iure facultas 
fit" with the following clause: "ius et officium est." The rest, except for a 
few redactional changes, has been provisionally accepted as a proposed canon 
with the intention to provide for those cases in which the local hierarchy, for 
one reason or another, is not able to carry out the prescriptions proposed above 
in can. 3. 

Can. 6 endeavours to balance, though with notable difficulty, the interac-
tion of the three authorities dealt with in the preceding canons. According 
to "Christus Dominus" n. 23, the local bishop would be (in the order of 
time at least) the first responsible for implementing canon 3 as proposed above. 
As already noted, the Decree "Christus Dominus" n. 23 does not require 
previous consultation either with the patriarch or the Holy See. Never-
theless, for the reasons amply illustrated in the preceding pages, it was consi-
dered opportune that bishops consult with the "fathers and heads" of the 
Oriental faithful, and obtain their consent in establishing parishes of Oriental 
rite, designating pastors, Vicars for Orientals (Syncelli), or designating 

31 This canon was revised by the Second Study Group: Cfr. n. 21 for the provisional 
text. 

32 A new provisional text of this canon formulated by the Second Study Group was 
published in Nuntia 3 p. 48 can. 3: "Patriarchae. Archiepiscopi Maiores, omnesque Hierarchae 
studiosissime curent fidelem custodiam et accuratam observationem sui ritus, ac nonnisi ratione 
proprii et organici progressus mutationes admittant, prae oculis tamen habitis mutua bene-
volentia et unitate christianorum". 
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priests who are to care for Oriental faithful. In those instances where an 
agreement has been reached between the local bishop and the patriarch, it 
would seem sufficient to inform quamprimum the Holy See, so that it may 
continue to exercise its rights of efficacious vigilance. If on the contrary, 
the patriarch should dissent for some reason, the whole matter would be 
reserved to the Holy See. 

The text proposed by the relator, after laborious consultations was finally 
acceptable to the study-group. Its present formulation reads: 

Hierarchae loci qui laudabiliter, ad ea de quibus in can. 3 obtinendo, presbyteros 
désignant qui curam fidelium orientalium in propria eparchia suscipiant vel paroecias 
fideles ritus orientalis complectentes erigunt et parochis orientalis ritus committunt aut 
etiam Syncellum pro negotiis christifidelium orientalium constituunt, opportunas cum 
Patriarchis orientalibus quorum interest ineant rationes et, ipsis consentientibus, propria 
auctoritate agant certiore quamprimum facta Sede Apostolica; ipsis vero quacumque 
de causa dissentientibus res ad Sedem Apostolicam deferatur. 

The following canon (7) deals with a revision of the new figure of 
aggregated hierarchs, contained in the "Declaration" of 25 March 1970, 
which is the law in force ad interim-, until such time when Oriental canonical 
discipline shall be organically revised. The relator has drawn up a list of 
questions which should have been resolved before any attempt at formulating 
a basic-text for new canons touching on this problem: 

(1) Utrum etiam leges disciplinares (non tantummodo illae liturgicae) a Synodo Episco-
porum latae vim obtinere debeant ubicumque terrarum. 

If the response be negative (the previous discussions on this matter 
would lead to this) it was further asked: 
(2) Utrum in his legibus ferendis Hierarchae aggregati votum deliberativum habere 
debeant. 

If again the response be negative, then further: 
(3) Utrum obligatione teneri debeantur adesse sessionibus Synodi in quibus leges, quibus 

ipsi non subsunt, feruntur. 

In a more general way, the following question was proposed: 
(4) Utrum Hierarchae aggregati in Synodo Episcoporum votum deliberativum habere 

debeant in negotiis (non legibus tan turn) quae exclusive terri torium Ecclesiae pa-
triarchalis spectant. 

It is rather clear that an affirmative answer to this would have been 
difficult to reconcile with the principle of collegiality, insofar as the aggregat-
ed hierarchy would be deciding matters in which they are "perfectly free." 
Thus, the fifth query: 
(5) Utrum ad valide agendum in decisionibus Patriarchae in quibus ius requirit con-

sensum vel Consilium Synodi Episcoporum requiratur et sufficiat convocare illos 
tantum sodales Synodi qui ad territorium Patriarchalis Ecclesiae pertinent. 
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Hehe there is question only of administrative matters which, in general, 
concern solely the patriarchal territory. Thus, one could wonder why the 
votes of the aggregated bishops (who, in certain Churches, for example in 
the Ukrainian at the moment, can be far more numerous than the bishops 
of the native territory) should condition the decisions of the patriarchs to 
whom they are not subject. 

Still, there are other administrative matters (as, for example, the approval 
of liturgical books) which the patriarch with the synod decide for the entire 
world. In such cases, it would seem that the votes of the aggregates are 
necessary. 

Concerning the obligation for the aggregates to be present in the synods, 
it is useful to note that in the present law, they must be convoked to the 
synod, but have no obligation to be actually present. 

To facilitate the discussion, the relator, beside the above questions, 
proposed that two distinct canons be composed: one regarding the nomination 
of aggregated hierarchy; the other to determine what role these same should 
have in the patriarchal synods, as well as the effect of synodal decisions out-
side the territories of the Patriarchal Churches. The first canon was proposed 
in two alternative texts, the second in three. 

For the canon on the nomination of aggregated hierarchy the . two alter-
native texts proposed by the relator were the following: 

A - Maintain the "Declaration" of 25 March, 1970, with mere redactional changes: 
Designationem Hierarcharum proprii ritus pro fidelibus orientalibus extra Pa-
triarchatus commorantibus quod attinet, Patriarcha cum sua Synodo episcoporum 
elenchum saltern trium idoneorum candidatorum Sedi Apostolicae, opportuno tem-
pore, proponere valet, firmo iure Romani Pontificis nominandi ad huiusmodi officium 
quem ipse maluerit. 

B - § 1. Hierarchas pro christifidelibus orientalibus extra territoria Ecclesiarum pa-
triarchalium commorantibus Romanus Pontifex nominat. 
§ 2. Designationem Hierarcharum de quibus in § 1 quod attinet, Synodi episco-
porum Ecclesiarum patriarchalium elenchum saltern trium idoneorum candidatorum, 
secreto scrutinio a parte absolute maiore Synodi sodalium adprobatum, componere 
valent, a Patriarcha opportuno tempore Sedi Apostolicae transmittendum, firmo 
iure Romani Pontificis nominandi quem Ipse maluerit. 

The Group on Sacred Hierarchy, after prolonged discussions, tended 
towards a new text in which the collegiality of the synod would be put in 
still greater relief. 

The Holy Father should be guaranteed the liberty to act as deems fit. 
Several consultors, for the time-being, feel that such a guarantee will be 
provided if the future Code adds a clause obliging all the members of the 
synod to "strictissimum secretum usquedum de nominatione nuntium ad 
Patriarcham pervenerit." It is plainly evident to the consultors of the 
Commission that, particularly in matters as difficult as this, they are simply 
proposers of projects which are subject to continuous revisions. 

In respect to the "synodal rights" outside the territory of the Patriarchal 
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Churches, the relator submitted the following three texts, all reciprocal 
alternatives, in the hope of initiating fruitful discussions. 

Text A. - Use the text of the "Declaration of 25 March 1970, nn. 1 
and 2, with some variations in terminology as for example: "in Synodis epi-
scoporum necnon in conventibus 32 patriarchalibus," eliminating the distinction 
between "Synodus electionum" and "Synodus negotiorum" etc. This text, 
though it presents notable difficulties, mentioned above in the proposed que-
stions, appears nevertheless a plausible modus vivendi. 

Text B. - It was presupposed that: (1) only liturgical laws of the Synod 
shall be extensive world-wide; (2) for matters pertaining to the territory of 
the Patriarchal Church the aggregates do not have a deliberative vote, but 
only consultative; and consequently (3) they do not have the obligation of 
taking part in sessions of such a nature; (4) nor does the patriarch have 
obligation of convoking them to such sessions; (5) that n. 3 of the "Decla-
ration" shall remain in the Code for Oriental Churches. 

This alternative should settle the incongruity of aggregates deliberating 
in matters in which they are perfectly free. The proposed text, necessarily 
casuistical, was the following: 

§ 1. Sede patriarchali vacante, Administrator Patriarchalis convocare 
tenetur and Synodum electionis Patriarchae omnes Episcopos Ecclesiae sui 
ritus extra territoria Ecclesiae patriarchalis constituios, qui gravi obligatione, 
tenentur Synodo interesse. 

§ 2. Convocari debent iidem Episcopi ad ceteras Synodos episcoporum 
in iisque suffragio deliberativo gaudent leges litúrgicas quod attinet; cetera 
negotia quod attinet, iidem Episcopi vocem nonnisi consultivam habent, nisi 
Synodus ipsa, lege particulari vel decisione in singulis casibus lata, ipsis vocem 
deliberativam concedat. 

§ 3. Quoties ius requirit consensum vel consilium Synodi episcoporum, 
requiritur et sufficit ad valide agendum ut Patriarcha ad Synodos convocet 
illos tantummodo episcopos qui de territorio Ecclesiae cui praeest sunt, firmo 
iure Patriarchae etiam ceteros episcopos sui ritus cum voce deliberativa hisce 
in negotiis admittendi. 

§ 4. Firmo § 1, episcopi extra territoria Ecclesiae patriarchalis constituti 
gravi obligatione sessionibus Synodi episcoporum interesse non tenentur nisi 
quando agatur de legibus liturgicis vel negotiis in quibus ipsi Patriarchae 
auctoritati immediate subduntur. 

Text C. - The presumption is that laws and other synodal decisions are 
not valid outside the territories of Patriarchal Churches, unless by explicit 
recognition of the Holy See. 

32 About the "Conventus patriarchalis" see Nuntia 2, p. 51. 
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This text, it seems, 1) would resolve the above-mentioned problems; 
2) strengthen the ties between the aggregates and the patriarchs; 3) confine 
the jurisdiction of the patriarchs and their synods within the boundaries of 
the Patriarchal Church,, 4) affirm the Holy See as the sole authority that 
can give to synodal decisions a world-wide force. The text proposed for 
discussion was the following: 

§ 1. Episcopi orientales extra territoria Ecclesiae Patriarchalis con-
stituti Synodos episcoporum propriae Ecclesiae quod attinet ceteris episcopis 
eiusdem Ecclesiae plene aequiparantur. 

§ 2. Leges a Synodo episcoporum latae et a Patriarcha promulgatae 
si liturgicae sunt ubicumque terrarum vigent, si vero sunt disciplinares vim 
obtinent in universo territorio Ecclesiae Patriarchalis; in ceteris vero mundi 
partibus vigent postquam a Sede Apostólica recognitae fuerint. 

§ 3. Quae de legibus disciplinaribus in § 2 dicuntur valent etiam de 
ceteris decisionibus Synodi, quae alibi, quam in solo territorio Ecclesiae 
Patriarchalis, vim habere possunt. 

In addition to these three texts another was offered, for the information 
of the Consultors. It was proposed to the Commission by some who thought 
that the clause "ad normam iuris," found in n. 7 of the Council Decree 
"Orientalium Ecclesiarum," could give room to a canon of the following 
tenor: 

Hierarchae aggregati Patriarchis cum eorum Synodis in omnibus sub-
sunt exceptis quae sequuntur in quibus unice a Sede Apostólica dependent. 

1) Ipsos nominat Romanus Pontifex; 

2) Patriarcha elenchum trium candidatorum praesentat; 

3) Visitatio ad limina diversa...; 

4) Leges a Synodo latae non valent extra territoria nisi de assensu 
Sedis Apostolicae; 

5) In alienandis bonis temporalibus a Sede Apostólica dependent...; 

6) etc. etc. 

This last text, aside from being among the most difficult to formulate, 
contains, as was observed by the Group, the principle that "potestas Patriar-
charum cum eorum Synodis extenditur ad mundum universum, iis exceptis 
quae sedes Apostólica sibi expresse reservat." This, of course, is the reversal 
of that prescribed at Vatican Council II , which clearly limits this authority 
"intra fines territorii patriarchalis" (OE, n. 9). As such the proposal was 
not accepted as a possible solution. ^ 

Although sustained by a few consultors at the beginning, text " B " was 
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not accepted because it was found to be contrary to the wishes of the Group 
expressed in its session in January of 1977, to strengthen the ties between 
aggregates and their patriarchs even more than did the "Declaration" of 25 
March 1970. 

Text " A " was abandoned for the same motive. The Group was inclined 
to text " C " which after several redactions, remains under study with the 
following provisional text: 

§ 1. Ad Synodus Episcoporum Hierarchae Orientales extra territoria 
Ecclesiae Patriarchalis constituti convocandi sunt, cum omnibus iuribus et 
obligationibus synodalibus coeterorum Episcoporum eiusdem Ecclesiae, nisi 
ius particulare eorundem iura, votum deliberativum praesertim quod spectat, 
coarctet, firmis canonibus de electione Patriarcharum et Episcoporum. 

§ 2. Leges a Synodo Episcoporum latae et a Patriarcha promulgatae si 
liturgicae sunt ubicumque terrarum vigent, si vero disciplinares vel si de ceteris 
decisionibus Synodi agatur vigent {vim iuris habent) in territorio Ecclesiae 
Patriarchalis. 

§ 3. Leges disciplinares necnon ceterae Synodi decisiones extra terri-
toria Ecclesiae Patriarchalis vigent postquam a Sede Apostólica adprobatae 
fuerint, firmo iure Hierarcharum Orientalium legibus vel decisionibus syno-
dalibus, quae eorum competentiam non excedunt, in propriis eparchiis vim 
iuris dare. 

As a last canon of this session, the Group accepted that proposed by 
the relator, corresponding to an affirmative answer to the fifth question 
proposed above ("Utrum ad valide agendum" etc.): 

Quando ius consensum vel consilium Synodi Episcoporum exigit ut Patriarcha 
certos actus administrativos valide ponat, requiritur et sufficit suffragium Synodi sodalium 
qui ad territorium Ecclesiae Patriarchalis pertinent; Patriarcha tamen vota consultiva 
ceterorum Episcoporum modo opportuno exquirere potest. 

With this the report on the efforts of the Group De Sacra Hierarchia 
of the Pontifical Commission for the Revision of the Oriental Code is 
concluded. One sincerely hopes that this report, though it may not satisfy 
everyone given the provisional nature of the texts, may be an invitation to 
sincere collaboration of canonists to solve these most difficult problems, so 
that the Oriental Code, in accordance with the mandate of the Holy Father, 
"integra servat, quae potissima ac venerabilia sunt" and, at the same time 
"hodiernae vitae postulatis respondeat ac veris aptari valeat condicionibus 
singulorum populorum, quae celerrime continenterque mutantur." 33 

IVAN ZUZEK S.J. - Relator 

33 Allocutio ad Sodales Commissionis, 18 March 1974, Nuntia 1, p. 6. 
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DE CONSENSU MATRIMONIALI CONDICIONATO 

In sessione quarta Coetus de Matrimonio, diebus 14-25 martii 1977 
habita, inter quaestiones difficilioris momenti disputata est illa de consensu 
condicionato. Can. 83 CA statuitur: « Matrimonium sub condicione con-
traili nequit ». Quae norma differt a can. 1092 CIC, in quo saltem quattuor 
diversae species condicionum diversis normis reguntur. Ideo apud Latinos 
matrimonium licite iniri potest turn sub condicione de futuro licita, tum sub 
condicione de praeterito vel de praesenti; in primo casu valor matrimonii 
suspenditur (can. 1092, 3°); in secundo casu matrimonium est validum vel 
non, prout id quod condicioni subest existit vel non (can. 1092, 4°). Si 
vero condicio semel apposita et non revocata sit de futuro necessaria vel 
impossibilis vel turpis, sed non contra matrimonii substantiam, pro non 
adiecta habeatur (can. 1092, 1°); si sit contra matrimonii substantiam, illud 
reddit invalidum (can. 1092, 2°). 

Apud Orientales appositio cuiusvis condicionis vetatur. Idcirco, primo 
saltem aspectu videtur normam can. 83 CA ius omnino diversum a can. 1092 
CIC statuere. Sed multum inter se differunt interpretations can. 83 CA. 
Tres sunt praecipuae sententiae. Secundum primam sententiam, quae est illa 
communis et in iurisprudentia applicata, can. 83 vetat tantum matrimonium 
sub condicione, edam si per se licita fuerit. Unde Hierarcha appositionem 
condicionis permittere non valet. Attamen, si nihilominus condicio consensui 
apposita fuerit, effectum iuridicum habet iuxta principia can. 1092 CIC et 
ideo coniuges orientales ab accusatione nullitatis matrimonii repelli nequeunt 
nisi in casibus in quibus ipsi latini repelluntur. Secundum alteram sententiam, 
matrimonium sub quacumque condicione initum semper invalidum est sive 
condicio adimpleta sit sive non, et ideo, si de appositione certe constiterit, 
matrimonium invalidum declarari debet. Secundum tertiam sententiam, omne 
ius accusandi nullitatem matrimonii ex capite condicionis appositae negatur. In 
foro interno validitas matrimonii dependet a voluntate nupturientium. Et 
ideo, si deficiat consensus matrimonialis ob condicionem non adimpletam, in 
foro interno matrimonium est nullum. In foro externo autem matrimonium 
semper validum censetur: condicio pro non adiecta habetur seu nulla ratione 
in considerationem venit. Omnis actio iudicialis excluditur. 

Quaenam re vera fuerit intentio Pontificiae Commissionis et mens Legi-
slatoris in redigendo can. 83 CA, ex actis praeparatoriis dare non apparet. 
Ex disputationibus certe elucet, Codificatores orientales in hac norma nexum 
cum antiquissima traditione orientali servare voluisse. 
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In traditione antiqua Orientis et Occidentis matrimonium sub condi-
cione omnino ignorabatur. In Ecclesia Occidentis, inde a saec. XII mutatio 
facta est, cum iuris periti matrimonium sub conceptu contractus compre-
hendere eique regulas pro contractibus statutas applicare coeperunt. Ecclesiae 
autem Orientales catholicae, quemadmodum antea condiciones numquam ad-
miserant, ita eas negligere perrexerunt usque ad exeuntem saeculum XVIII , 
cum aliquae Ecclesiae normas a iure latino transumpsissent. Ita Rumeni, 
quamquam in primo Concilio provinciali (a. 1872) nullam de condicionibus 
mentionem fecerunt, in altero (a. 1882) breviter quaedam principia ex iure 
latino desumpta proponunt (Mansi, t. 45, Col. 724). Amplius de hac re 
loquuntur Patres Concilii Sciarfensis Syrorum (a. 1888); contra, in Concilio 
Alexandrinò Coptorum cuius redactores in multis textum Concilii Sciarfensis 
secuti sunt, de condicionibus verbum non habetur. Inter omnes Synodos 
orientales maxime accuratas normas proponit Concilium Romanum Arme-
norum (a. 1911). De hac re silent vero Synodi Melkitarum. Orientales omnes 
igitur per XVIII saecula matrimonium sub condicione initum omnino igno-
raverunt: non consensum appositione condicionis vitiari, sed ipsam condi-
cionan semper vitiari seu pro non appositam iudicaverunt. Usque ad exeun-
teur saec. XVIII in legislationibus Ecclesiarum Orientalium normae non inve-
niuntur de matrimonio sub condicione et omnino exsulant causae nullitatis 
ex capite condicionis appositae et non verificatae. 

His praemissis, quaestio ponitur, utrum in novo iure orientali norma can. 
83 CA immutata servanda an reformanda sit. Solutiones a Consultoribus 
propositae diversae et inter se contrariae sunt. 

Prima solutio: maneat can. 83 CA. 

Secunda solutio-. recipiatur norma can. 1092 CIC prout recognita est 
in novo schemate can. 309 ubi dicitur: § 1. Matrimonium sub condicione de 
futuro valide contrahi nequit. § 2. Matrimonium sub condicione de praete-
rito vel de praesenti initum erit validum vel non, prout id quod condicioni 
subest, exsistit vel non. § 3. Condicio autem de qua in § 2 licite apponi 
nequit, nisi cum licentia Ordinarii loci scripto data. 

Tertia solutio: Dicatur « matrimonium sub condicione valide iniri 
nequit ». 

Quarta solutio-, Dicatur «condicio consensui matrimoniali apposita pro 
non adiecta habetur ». 

Post diuturmam disputationem de solutionibus propositis, Consultores 
in eo convenerunt, ut ardua de hac re quaestio profundiori studio subiiciatur 
usque ad sessionem proximi anni. 

In adunatione diei 10 martii 1978 Consultores quaestionem denuo 
tractaverunt. 

1. De solutionibus propositis discussione habita, septem Consultores, 
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contrariis septem (nullo abstinente), volunt ut norma can. 83 CA maneat 
immutata. Rationes sunt sequentes: 

a) Norma vigente disciplina antiqua, traditionis orientalis confirmatur, 
qua matrimonium sub condicione licite iniri nequit. 

b) Iuxta can. 3 CA « Matrimonium gaudet favore iuris; quare in dubio 
standum est pro validitate matrimonii, donee contrarium probetur », ideo 
semper praesumendum est condicionem appositam non fuisse. 

c) Si tamen constiterit condicionem consensui appositam et non verifi-
catami seu non adimpletam fuisse, Ecclesia consensum naturali ter invalidum, 
iure positivo validum censere nequit, attento principio can. 72 CA quo statui-
to: « Consensus matrimonialis nulla humana potestate suppleri valet ». 

d) Manifestum est, si deficiat consensus ob condicionem appositam et 
non adimpletam, Orientales ius habere accusandi nullitatem matrimonii, quo 
in casu principia applicanda sunt quae in can. 1092 CIC statuuntur. 

e) Ita etiam Orientalibus tutela praebetur contra gravem errorem dolo-
sum aut non dolosum in alterius partis qualitate magni momenti pro vita 
coniugali. 

His rationibus expositis plures Consultores contradicunt: 

ad a) Can. 83 CA quatenus simplicem prohibitionem tantum exprimit, 
traditionem orientalem non refert. Nam in Oriente per XVIII saecula matri-
monium sub condicione omnino ignorabatur. Condiciones consensui matri-
moniali forte appositae, in foro externo nulla ratione in considerationem 
veniebant, ita ut accusatio nullitatis ex hoc capite non admittebatur. Simplex 
prohibitio normae vigentis absque sanctione effectum iurddicum habet solum-
modo quatenus matrimonium celebrari nequit, si condicio manifestetur coram 
sacerdote competente pro celebratione, secus norma prohibitiva effectum 
iuridicum non habet. Attenta autem genuina traditione orientali non consen-
sus, sed ipsa appositio condicionis semper vitiatur, quam ob causam condicio 
in foro externo semper pro non adiecta habetur. Nil mirum quod Orientales 
condiciones adiectas nullo modo consideraverunt, cum praevalenter aspectum 
religiosum matrimonii prae oculis haberent. Si actus quo matrimonium initur 
consideratur potius sub aspectu iuridico contractus, regulae ad contractum 
pertinentes applicari possunt, salvis iis quae naturae matrimonii contrariae 
sint. Si vero matrimonium consideratur sub aspectu « ritus sacri » secundum 
indolem orientalem, magna incongruitas, immo incompatibilitas haberi vide-
tur in addendis condicionibus quae sanctitati actus celebrationis repugnare 
videntur; ritus enim sacer, preces et caeremoniae incoronationis valorem hypo-
theticum tantum habere non possunt. 

ad b) Si can. 83 praesumptionem simplicem tantum statuit, uti sententia 
communis et iurisprudentia tenet, condicionem non esse appositam, ideoque 
matrimonium validum esse donee contrarium probetur, haec norma omnino 
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superflua est, cum talis praesumptio simplex iam in can. 5 CA statuatur. 
Omnino supervacaneum esse videtur idem principium aliis verbis in can. 83 
CA iterari. Simplex prohibitio absque ulla sanctione parum valet in iure. 
Porro quaeritur, cur in can. 83 CA omissae sint singulae normae in can. 
1092 CIC statutae pro variis speciebus condicionum, si quae pro Latinis 
praescripta sunt, pertinent etiam ad Orientales, uti dicunt canonistae ac 
confirma tur in iurisprudentia. Videtur tamen hanc non fuisse mentem Codi-
ficai orum orientalium. 

ad c) Consultores qui favent normae vigenti hoc etiam afferunt argu-
mentum: Ecclesia potest interdicere condicionis appositionem, sed non potest 
impedire, ne apponatur. Ideoque si constiterit condicionem fuisse appositam 
et non adimpletam, Ecclesia consensum invalidum validum censere nequit 
attento principio: « consensus nulla humana potestate suppleri valet ». Si 
quis serio intendit ducere solummodo virginem aut capacem ad generandum 
et hanc intentionem in condicionem ducit quam numquam retractavit, potestne 
Ecclesia hanc condicionem in foro externo pro non adiectam considerare et 
negare ius accusandi nullitatem matrimonii, si certe probari potest condicionem 
appositam et impletam non esse? Huic obiectioni aliquis Consultor respondet: 
Historice sine ullo dubio constat, Ecclesias Orientis per XVIII saecula nulli-
tatem matrimonii hoc ex capite omnino ignorasse et condiciones matrimonio 
appositas pro non adiectas seu irritas habuisse. Si sententia admitteretur 
eorum qui affirmant nullitatem matrimonii ex hoc capite esse in iure naturali 
fundatam, Ecclesia per tot saecula ius naturale offendisset. Contendimus 
tamen, Ecclesiam non supplere consensum ubi statueret condicionem appo-
sitam consensum non vitiare, sicuti consensum non supplet ubi norma posi-
tiva statui t in can. 75 CA: « Error simplex circa matrimonii unitatem vel 
indissolubilitatem vel sacramentalem dignitatem, etsi det causam contractui, 
non vitiat consensum ». Et attento can. 74 CA error in qualitate personae, 
etsi det causam contractui, matrimonium non dirimit nisi error qualitatis 
redundet in errorem personae. Ideo si matrimonium initum a parte dolo 
decepta circa aliquam alterius qualitatem magni momenti, validum censetur, 
praesumptione iuris et de iure (ut videretur) lege positiva statuta, non 
intelligitur cur legislator iisdem rationibus statuere nequeat: « Condicio 
consensum non vitiat ». Nullum enim discrimen esse videtur inter errorem 
« causam dans » et condicionem frustrai am; nam talis error non manet in 
intellectu, sed in voluntatem influìt sicut condicio. Distinctio inter consensum 
virtualiter condicionatum et errorem « causam dantem » contractui matrimo-
niali subtilissima est. 

ad d) Quid si quis Orientalis nonobstante prohibitione can. 83 CA 
condicionem consensui apposuerit? Secundum sententiam communem omnia 
sunt perpendenda ad normam can. 1092 CIC uti dicunt. Haec sententia 
certe admitti nequit quod attinet ad condiciones proprie dictas seu de futuro 
(suspensivas). Iure latino condicio de futuro licita valorem matrimonii suspen-
dit (can. 1092, 3°). Iure orientali vigente vero ipsa appositio talis condicionis 
matrimonium irritat ob invaliditatem formae canonicae celebrationis. Iure 
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latino ad validitatem formae requiritur et sufficit manifestatio consensus 
coram sacerdote competente et duobus testibus (can. 1094 CIC). Iure orien-
tali haec iuridica declarado consensus non sufficit ad validitatem. Requiritur 
insuper ritus sacer de quo in can. 85 CA, qui in benedictione sacerdotis 
consistit. De necessitate ritus sacri ad validitatem formae ante promulgaiio-
nem MP « Crebrae allatae » (a. 1949) theologi et canonistae orientales dubi-
tabant, sed postea, attento praescripto can. 85 GA, dubium amplius non est. 
Atqui benedictio sacerdotalis ut actio spiritualis (quae in casu est etiam 
iuridica) in suspenso manere nequit: aut effectum habet immediatum aut 
nullum habet effectum. Si benedictio datur super sponsos, qui matrimonium 
ineunt sub condicione suspensiva, effectu iuridico caret. Benedictio non valet 
statim quando datur, quia personae quae benedicuntur nondum sunt coniuges 
(vinculum matrimoniale non exsistit usquedum consensus in suspenso manet, 
quam ob rem, pendente condicione, partes cum alia persona matrimonium 
valide inire possunt); benedictio non valet postea, condicione impleta, quia 
tunc non datur. Èrgo consensus cui condicio de futuro apposita est, effica-
ci ta te iuridica caret deficiente ri tu sacro. Ideo matrimonium sub condicione 
suspensiva iure orientali semper irritum est, quia forma canonica caret. Alio 
modo res se habet, quando agitur de condicione de praeterito vel de praesenti. 
Hoc in casu ritus sacer est validus, si matrimonium est validum aut ritus 
sacer est invalidus, si matrimonium est irritum, prout id quod condicioñi 
subest exsistit vel non. Tamen si actus quo matrimonium ini tur, attenta 
indole orientali consideratur sub aspectu « ritus sacri » et non sub aspectu 
contractus, regulae ad contractum pertinentes et ideo condiciones (etiam de 
praesenti vel de praeterito) admittendae esse non videntur, quia magna incon-
gruitas in eo invenitur ut ritus sacer effectum hypotheticum tantum habeat, 
Itaque concludendum est verbum « nequit » in can. 83 CA effectum irritanteni 
habere quando agitur de condicione de futuro, effectum vero prohibentem 
quando agitur de condicione de praeterito vel de praesenti. Idcirco iure 
orientali matrimonium sub quavis condicione de futuro nec licite nec valide 
iniri potest. Matrimonium initum sub condicione de praeterito vel de prae-
senti erit validum vel non, prout id quod condicioni subest existit vel non. 
Ergo accipienda non est sententia auctorum qui affirmant omnia quae in can. 
1092 CIC praescripta sunt, obligare etiam Orientales. 

2. Cum ita sit, aliquis Consultor proponit, ut can. 83 CA abrogetur et 
recipiatur formula schematis can. 309 a Commissione latina redacta. In § 1 
dicitur: « Matrimonium sub condicione de futuro valide contrahi nequit ». 
In § 2 et § 3 ius vigens de condicione de praeterito vel de praesertti confir-
matur. Suppressa est tantum mentio condicionis contra matrimonii substan-
tiam quia iam provisum in can. 1086 CIC. Ita in iure latino condendo condicio 
de futuro matrimonium irritaret norma positiva (et amplius valor matrimonii 
non suspenderetur usque ad purificationem condicionis), cum in iure orientali 
vigente condicio de futuro matrimonium irritat propter defectum formae. Sed 
plurimi Consultores conveniunt ut canon schematis Latini pro Oriente accep-
tandus non sit. 
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3. Aliquis Consultor proponit ut dicatur: « Matrimonium sub condi-
cione valide iniri nequit ». Haec solutio in sessione anni praecedentis a plu-
ribus Consultoribus acceptata, sed deinde retractata, concordai cum inter-
pretatione can. 83 CA aliquorum auctorum. Haec interpretatio ex parte 
saltem provocata esse videtur ex facto narrato a Card. Gasparri (De Matri-
monio II, Romae 1932, p. 73, n. 2): « Ex actis praeparatoriis ad CIC constai 
Consultores egisse de irritando matrimonio sub qualibet condicione inito et 
P. Wernz redegisse relativum canonem quem omnes Consultores, Praeside 
non excepto, probaverunt. Sed postea canon rédactus disparuit et loco ipsius 
can. 1092 positus fuit quin de hac re mentio amplius fiat in actis ». Attento 
schemate proposito consensus iure positivo Semper irritus esset, etsi, condi-
cione impleta, iuri naturali validus. Revera in multis casibus in quibus con-
sensus partium exsistit, ex lege positiva effectu iuridico caret propter impedi-
mentuni dirimens aut ex defectu formae. Si legislator in his casibus vim con-
sensus ratione boni communis negare valet, non videtur cur id facere nequeat 
in casu condicionis appositae. Clausula irritans efficax remedium esse vide-
retur contra plagam condicionis appositae qua status coniugum incertus aut 
in suspenso manet usque ad verificationem condicionis. Tamen hoc modo 
difficultates non solvuntur, quia omnia matrimonia sub condicione contracta 
invalida deolarari possent, dummodo certe probetur qualemcumque condicio-
nem (de praeterito, de praesenti, de futuro) bona aut mala fide appositam 
fuisse, sive verificatur quod condicioni subest sive non. Ideoque matrimonia 
nulla augerentur; augerentur dissidia inter forum internum et forum ex-
ter num. 

4. De his solutionibus, discussione inter Consultores habita, quarta solu-
tio proponitur hac formula: « Matrimonium sub condicione iniri nequit. Si 
nihilominus condicio apposita sit, pro non adiecta habetur ». Hoc modo, ut 
aliquis Consultor dicit, norma non est simpliciter prohibitiva, sed omnis actio 
iudicialis excluditur in foro externo ex capite condicionis appositae, quia 
consensus incondicionatus censetur sicuti evenit in tota traditione orientali. 

Aliquis tamen Consultor observat faveri non posse clausulae « pro non 
adiecta habetur » qua nihil aliud statueretur nisi praesumptio iuris simplex 
condicionan non esse appositam. Haec clausula quae suam historiam habet, 
invenitur in can. 1092, Io : « Condicio semel apposita et non revocata, si sit 
de futuro necessaria vel impossibilis vel turpis, sed non contra matrimonii 
substantiam, pro non adiecta habetur ». Non una fuit sententia auctorum de 
huius regulae interpretatione. Aliqui eam habent ut fictionem iuris, alii ut 
praesumptionem iuris et de iure, contra quam admittitur tantum probatio 
indirecta. Maior vero canonistarum pars censet hanc regulam praesumptionem 
iuris simplicem exprimere, quae probationem sive directam sive indirectam 
adimittit et ideo semper cedere debet veritati. Haec fuit etiam communior 
interpretatio in iurisprudentia SRR. Hinc talis clausula aditum praeberet ad 
interpretationes diversas, inter se contrarias. Ad omne dubiunv tollendum 
Relator autumnat formulam: « si nihilominus condicio apposita sit, pro non 
adiecta habetur » substituendam esse hoc textu: « condicio forte apposita non 
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